Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



NEW LAW BOOKS 

PUBLISHED BV 

Wm. CLOWES & SONS, Limited, 

LAW PUBLISHEBS AVD BOOESELLEBS, 

Printers and Publishers to the Inearparated Council of Law Reporting 

for England and Wales ^ 

27, FLEET STREET, LONDON, E.G. 

(Six doors east of Inner Temple Lane). 
Demy 8vo, doth, 30*. 

THE PARLIAMENTARY ELECTION ACTS VOR ENG- 

LAND AND WALE'', (.rranged according to the Qimltfication and the Registration of Electoni, 
Electoral Areas, the Disqualification of Candidates, the Election and the Election Petition. With 
Notes, History, and Summary. Being a Treatise on the Law of the Election of Members in England 
and Wales to the House of Commons of the United Kinvdom. Bv J. M. Lbi.v, Editor of *' Ch tty'a 
Statutes," &C. : and W. D. L Foulkbs. Joint Editors of "The Judicature Acts," and Barristcrs-at- 
Law. 

Demy 8vo, cloth, 17X. 6</. 

ELECTION LAW, AND THE LAW AND PRACTICE OF 

ELECTION PETITIONS. By Yakborough Anmbrson. M.A., LL.B., and Charlrs Edward 
Ellis, BjV., Barristcrs-at-Law. Being the Fourth Edit'on of Leigh and Le Marchant's Election Law. 

Demy 8vo, doth, im. 6</. 

THE LAW OF PRIVATE ARRANGEMENTS BETWEEN 

DEBTORS AND CREDITORS. With Precedents of Assignments and Composition Deeds. By 
Rbcinalo Winslow, M. a., LL.B., of Caius College, Cambridge, and Lincoln s Inn« Bairistcr-at- 

SECOND EDITION. Demy Svo, cloth, 3o.r. 

THE LAW OF MONEY SECURITIES. In Four Books. L Per- 

sonal Securities. II. Securities on Property. III. Money Market and Stock E.ichange Securities. 
IV. Miscellaneous By C. Cavanach, B.A., LL.B. (Lond.X Barrister-at-Law. 
"An admirable synopsis of the whole law and practice with regard to securities of every sort." — 
Saturday Review. 

Demy Svo, cloth, fjs. 6d, 

EMDEirS PRACTICE IN WINDING-UP COMPANIES.— 

A Concise aixl Practical Treatise iipon the Law and Practice relating to the Winding-up of Companies 
from the commencement o( the winding-up Proceedings to Disso!utk>n ; with Forms for tue in 
Windingmp, and Precedents of Bills of Costs, &c. By Alfred Emubn, of the Inner Temple, Esquire, 
Barrister«t-Law. Author of the "Law relating to Btulding Leases, Building Contracts, and 
Building," &c., sc. 

" We have rarely met with a work in which so much pains have been taken . • • to set forth the whole 
of the law and practice to which it relates." — Lam Times. 

" It gives an expansive account of the law in a convenient and available form." — Saturday Rrtnm. 

** A collection of precedents of the most comprehensive character accompanies the woric, which is a 
model of lucidity and arrangement." — CiiiMtn. 

** Can confidently be recommended to all who are interested in the winding-up of companies." — Burdetts 
Weekly OJicial ItUetligtncer. 

Second Edition, Revised and Enlarged. Demy 8vo, doth, 15/. 

THE AGRICULTURAL HOLDINGS ACT, 1883, and other 

Statutes, rebting to Distress, Replevin, Notice to Quit, &c. With a concise Summary, and 85 Forms, 
beine l-orms ot Lcai^es, Sulxtituted Agreements, Awards, Notices, &c. And an Appendix containing 
the Ground Game Act, the Report of the Royal Commis<>ion on Agriculture, &c Hy J. M. Lbl\, 
Esq., Kditor of Woodfall's ''Law of Landlord and Tenant," and £. R. Pbarce-Edgcumbb, 
Esq., Barrister-at-Law. 

Demy 8vo, 704 pages, cloth, 25/. 

PATENT LAWS OF THE WORLD, Collected, Edited, and 

Indexed. By Alpkbd Carpmabl, Solicitor, Member of the Council and Patent Committee of the 
Society of Arts ; Member of the Patent Committee of the Brititti A»sociation : Associate of the 
In-titute of Patent Agents ; and Eiward Carpmasi^ Patent Agmt, B.A.. late Scholar of St. John's 
College. Cambridge : Associate of the Insritute of Civil Engineers ; Member of the Soaety of 
Arts ; Fellow of the Iiutitute of Patent Agents. 

SERVICE OUT OF THE JURISDICTION. 
Second Edition, revived and enlarited, nyal Svo , cloth, '^or. 

FOREIGN TTTT^^Y»M'»° fliJii PA"""*" OUT OF THE 

Jurisdiction (the Law and Ij ^^^^^^^^"*^ltingdom relating to), to which are 

added Chapters on t .e LaW ' ^moA Asiatic Nation^, and the States 

and Republics of America. I K^., LL.M, of the Middle Temple, 
Barrister-at-Law. 




Wm. CLOWES AND SONS, Limited, LAW PUBLISHERS. 

Royal 8vo., cloth, xot. 
Dedicated hy Permissiin to, and with a Photagrapluc Porirait of^ the Lard Chancellor, 

THE HISTORY AND ORIGIN OF ''THE LAW REPORTS." 

By W. T. S. DANtBL, E»q.,.Q.C., late Judge ofCoDnty Courts, and Formerly Vice-Chairman of the 
Council of Law Repotting. 

Royal 8vo., cloth, vts, 6d. 

BITTLESTON'S REPORTS IN CHAMBERS (Q.B.D.\ 

1883-4 : arranged in Alphabetical Order according to their subject-matter. tnA under ihe Ru^es of 
Court respertively arpUcable, with Notes and an Index. By Adau H. Bittlkston, of the Inner 
Temple, Barr ster-at-Law. 

Demy 8vo., cloth, 15/. 

APPEALS FROM THE CONVICTIONS AND ORDERS 

OF JUSTICES. By John G. Trotter, Assistant-Clerk to Justices, Guildhall, London. 

Fourth Edition, royal 8vo, cloth, 17/. 6-/. 

THE CONVEYANCING ACTS, 1881 and 1882, with Explana- 

tory Not* s and Precedent«, including (z) General Forms : (a) Conditions of S«le ; (3^ Purchase 
Deeds ; (4) Mortgages and Transfers : (5) Settlement of Personal Estate : (6) Wills of Personal 
Estate : (7) Deed:* for the Appointment of New Trustees, and Retirement and Discharge of Tra«tees : 
(8) Er>largement of Lon^ Terms. Adapted for use under the Acts. Alto, the Vendor and Purchayer 
Act. x8''4, and the Mamed Women's Property Act, 1883; and Rules of Court. By Edward Parker 
WousTiNHot MS, of Lincoln s Inn, Barrister-at-La«-, and one of the Conveyancing Counsel of the 
Court, and Richard Ottaway Turher, of Lincoln's Inn, Banrister-at-Law. 

Second Edition, royal 8vo, cloth, 15/. 

THE SETTLED LAND ACTS, 1882 and 1884. With additional 

Notes Forms, and Precedents. Adacted for use .under the Act and Rules. By Edward Par<rk 
WoLSTENHCLM^ of Lincoln's Inn, Barrister-at-Law, and one oi the Conveyancing Counsel of the 
Court, and Rjchakd Ottaway Turner, of Lincohi's Inn, Barrister-at-Law. 

Ninth Edition, post 8vo, cloth, js, 6d. 

THE STUDENT'S BLACKSTONE. Being the Commentaries 

of the Law of England of Sir William Black stone, Knt. Abridged and Adapted to the Present 
State of the ^w. Ninth Edition. By R. M. N. Kbrr, M.A. Oxon, Barrister-at-Law. 

Demy 8vo; cloth, 9». 6d, 

A TREATISE ON THE LAW AND PRACTICE IN BANK. 

RUPTCY under the Bankruptcy Act, j^8^; The BanknipCcY Appeals (County Conrts) Act, XS84 : 
and the Rules and Forms comprising also the Forms and Circulars of the Board of Trade ; 1 r>e 
Debtors Acts, x869aiid 1878: The BilK of Sale Acts, 1878 and 1883: and Notes to the Bankruptcy 
Repeal and Insolvency C>urt Act, 1869. By Tmeodorb Ribton, B.A., of the Inner Temple, 
Barrister-at-Law (Joint Editor of the Sixth Edition of " Daniell's Chancery Practice "). 

*«* lyith nnpnertms cases under the new Act, 
Royal 8vo, doth, 95#. 

THE law and practice UNDER THE BANKRUPTCY 

ACT, X883. with the Rules and Forms : The Debtors' Ads, 1869, with Notes ; The Bills of Sale Acts, 
X878 and x88j : Complete Bankruptcy Time Table ; Alphabetic^ List of County Courts, distmguishing 
such as ba%-e Bankruptcy Jurisdiction, and showing to which Courts those not haying such Jurisdic- 
tion are attached fur' Bankruptcy purpo«es : and Notes on Deeds of Assignment for the seneral benefit 
of Credi*ors, with Copious Index. By Charles L. Sauson, Solicitor, Incorporatol Law Society's 
Prizeman, and Stephen Hcelis Gold Medallist, 1874. 
"The Author of this work is a solicitor practising in Manchester, and the branch of the legal pro- 
fession to which he belongs may be proud of having produced a work not inferior in any respect to the 
best of the treatises in bankruptcy law which have hitherto appeared.**— ^S'tf/anV^rr' Jcumal. 

Demy 8^0, cloth, xax. td, 

THE bankruptcy ACT, 1883, and the DEBTORS ACTS, 

1869, X878, toccther with the Rules and Forms msule thereunder. Annotated with all the most 

important cases decided under the former Acts applicable to the present law. By Harold Wright, 

LL.B., B.A., of the Midland Circuit, Barrister-at-Law. 

" The bnt comment perhaps that can be made upon this book is that it fulfils the object the author 

had in view in writing it. He stated that he has made it his aim to collect all the more important 

decisions under the former Bankruptcy Act<« and annotate them nnder the different sections of the present 

Act. This he has hucce«d-.d in doing clearly and fully Mr. Wright's system affords must 

valuab e assistance in pointing out exactly what case^ to look to and where to look for it The 

print b excellent, so alLo is the index."— T/^ Law Times, 

Demy 8vo, cloth, aor. 

PRACTICAL FORMS OF AGRBKMENTS relating to Sales 

and Purchases Mortgages and Deposits, Enfranchisements and Exchanges, Building and Arbitrations, 
Letting and Kctiting, Hiring and Service, Debtors and Creditors, and numerous other subjects ; with 
a variety of useful Notes. By H. Moore, Esq., Author of " Instructioiu for Preparing Abstracts of 
Title,** " The Country Attorney's Pocket Remembrancer,'* aiui formerly Editor of " The Lawycr'» 
Companbn." 

Demy 8vo. cloth, x8x. 

patents, designs, and trade-marks (the Law, Practice, 

and Procedure relating to). Containing the Patents, Designs, and Trade-Marks Act, X883, with the 
Rules and Furm«, and the Official Instructions, Regulations, and Notices issued in pursuance uf the 
Act : and also the Law Officers' Rules and Piivy Council Rules ; witn full Notes and Comments. 
By Sbwaro Bmice, M.A., LL.D. (London), of the Inner Temple, Esq., Barrister-at-Law, Authur of 
a "Treatise on the Doctrine of Ultra yires." 

27. FLEET STREET, LONDON, E.G. 




X670 



I 



PRINCIPLES 



OF THE 



LAW OF TORTS 



BY 



FRANCIS TAYLOR PIGGOTT, MA., LL.M., 

OF THJB lODDLB TEUFLB, BABBISTBB-AT-LAW ; 
AUTHOB OF **THB LAW AKD PBAOTICE BILATIKG TO FOBEiair JUDGUSMTB AND 

PABTIE8 OUT OF THE JUBISDIOTIOH." 



Hontion: 

WILLIAM CLOWES AND SONS, Limited, 

27, FLEET 8TBEET. 
1885. 




LONDON: 
PRINTED BY WILLIAM CLOWES AND SONS; LiWTia 

RAHVORO 8TRRKT AKD CUARWO CBOM. 



TO MY FRIEND 



H. D 



In writing the following pages, I have made firequent use of 

Mr. Justice Cave's edition of Addison on the Law of Torts, 

Mr. MelviUe M. BigeloVs Leading Cases on the Law of 

Torts, together with Mr. Ball's English edition of Mr. 

Bigelow's valuable work. 

F. T. P. 

]>00T0B JoHNBON'8 BUILDIKGB, 
TSMPLB. 

October^ 1885. 



CONTENTS. 



■•o»- 



CHAPTER I. 
Of Legal Bights and DntiM. 

General yiew of the subject and scheme of the work . 

ThiB law of torts in its relation to criminal law . 
Outline of legal rights and duties .... 

The law of torts in its relation to the law of contracts 
The outline of 1^^ rights and duties examined 



PAQB 

I 

3 
5 

7 

ID 



CHAPTER II. 

Of the Flaee of CommiMiftn. 

Torts committed abroad 15 

Torts committed on the high seas 17 

Jurisdiction oyer tortfeasors abroad 17 

Practice as to plaintiffs abroad 17 



CHAPTER III. 
Of Death and the DIaeharge of TorU generally. 

§ I. Actio Fersonaiis moritur cum peraond 

(i). where the deceased is the party injured 

Lord Campbell's Act 
(ii). where the deceased is the tortfeasor 

§ 2. Statutes of Limitation .... 

§ 3. Accord and Satisfaction .... 

§ 4. Waiver of Torts 

§ 5. The effect of Bankruptcy on Torts 

(i). Where the tortfeasor becomes bankrupt 
(ii). Where the party injured becomes bankrupt 



19 
21 

22 

25 
29 

34 
34 

37 
38 



viii CONTENTS. 

PAGB 

S 6. The effect of Marriage on Torts 

(i). Where the tortfeasor marries .... 39 
(ii). Where the party injured marries .... 39 

CHAPTER IV. 

Of Tortfoaion. 

§ I. Infants 42 

f 2. Married women 44 

Liability of husband 44 

§ 3. Corporations 45 

§ 4. Joint Tortfeasors 47 

§4^. Conspiracy, 51 

f 5. Principal and Agent— Master and Servant -53 

(i). Liability where the authority is to do a specific act 54 
(ii). Liability where the authority is to do acts of a 

certain class 58 

in the 

61 

63 
69 

71 
74 
78 
78 



(iii). Liability where the authority is general, or 
absence of express authority . 
Liability for fraud of agent 
Liability for wilful acts generally 
(iv). Liability by ratification 
$ 6. Liability of Agent or Servant . 

§ 7. Contractors 

(i). Compulsory contracts 
(ii). Voluntary contracts for services to be rendered by 
third parties; or^ liability for torts of other 

people's servants 80. 89 

(iii). Liability of Landlord and Tenant for damage re- 
sulting from dangerous buildings ... 84 

(iv). Sub-contractors 88 

(v). Liability for torts of contractors themselves . 96 

f 8. Liability for damage caused by animals .... 97 

(i). Trespasses 97 

by animals /er« naturm 98 

I>ogs 99 

by animals mansuetm ncUurm . .100 

(ii). Other injuries 102 

(a) by animals /er« naturm .103 

(/9) by animals mansuetm naturss * . .104 

(y) ^y dogs 105 

(i). What amount of knowledge con- 
stitutes scten^ . . . 105 
(it). What amount of notice constitutes 

knowledge • . . .106 
General summary 107 



CONTENTS. 



IX 



PAOB 

§ 9. Eoeping Dangerons Things— Liability for TrespaaseB by 

inanimate objects 107 

(i). Damage resolting horn natural nse of land 1 12 

(ii). Damage resulting from non-natoral nse of land . 117 

Statutory aocumnlations . .120 

CHAPTER V. 
Of Damage and BamAgM. 

General principles 123 

§ I. Nominal Damages 125 

Fresomption of Damage 135 

Temporal Damage 144 

§ 2. Substantial Damages 145 

Fatnreloss 147 

Continuing nuisances 148 

S 3. yindictiye Damages 148 

§ 4. Special Damages 150 

Bule where " special damage is the gist of the action " 152 

$ 5. Special Damage to the Individual arising from breach of 

Public Duty 153 

From obstructions to, or unlawful use of, highway 1 59 

From obstructions to navigable rivers .160 

Nuisances from noxious vapours or smells . .160 

§6. Bemoteness of Damage 162 

Loss of business arising from obstructions . -173 

Bight to compensation where obstruction authorised by 

Parliament 174 

CHAPTEB VL 

Of the Breach of Statatoiy Dntiee. 

Of Penalties generally 177 

§ I. Cases under Statutes providing no penalties . .178 

Bights tn rem 179 

'Blg^is in personam ....... 180 

statutory contracts 180 

Bights under public general statutes . .181 

Public duties 184 

remedy by injunction 186 

remedy by indictment 187 

breach of duty by public officers . .187 

$ 2. Oases under Statutes providing only a Crown or Common 

Liformer 8 Penalty '^9 

Public duties '9o 

Private or relative duties '92 

Conchy, Sted '94 



X 



CONTENTS. 



PAG IS 

§ 3. Cases under Statutes providing a Penalty to the Party 
aggrieved, either alone or coupled with a Crown or Com- 
mon Informer's Penalty 
Bights in rem 

Bights arising from relative duties 
Public duties 

General summary 

§ 4. The effect of the decision in Atki?i8on v. Newoastle and Gates- 
head Water Company ....... 200 



196 
196 
197 
198 
199 



CHAPTEB VII. 
Mens Rea. 

An act and its consequences to be distinguished . . . 206 

(General meaning of " negligence " 207 

Heedlessness and recklessness 207 

§ I. Involuntary acts 209 

Inevitable accidents 212 

§ 2. Liability of Lunatics and Drunkards for Torts . .215 

Torts conmiitted during fits 216 

§ 3. Negligence 217 

The " prudent man " test of duty . .218 

res ipsa loquitur ....... 221 

Duties assumed by contract towards third parties ; or, 
relations arising towards persons not parties to a 

contract ........ 230 

Accidents to people on the premises of others 233 

(i). Volunteers 233 

(ii). Bare Licensees 235 

(iii). By virtue of express or implied invitation 238 

Heaven v. Pender ....... 241 

Accidents to servants on master's premises . 244 

" Common Employment " 245 

§ 4. Contributory Negligence 245 

§ 5. Identification, or Imputability 251 



CHAPTEB VIII. 



Of Fraud. 



General principles 254 

(i). Liability for false statements made with an intention to 
induce a person to do acts on his own behalf, or, 

made without reference to any other specified person . 25 5 



CONTENTS. xi 

PAGE 

(ii). Liability for fidae statements made to obtain credit for 

a third person 258 

Liability for fiilse statements made against third persons 260 
(iii). Liability for false statements made to induce a contract 

with the speaker 266 

Legal and moral fraud 268 

Damage 270 



CHAPTER IX. 

Of Malifl*. 

Malice in law and Malice in fiict 272 

Legal recognition of Malice in fact 273 

Torts in which malice is the gist of the action . -274 

§ I. Malicious Prosecution 275 

i. Acquittal of plaintifT 275 

ii. Absence of reasonable and probable cause 276 

questions of fact and question of law. . 277 

iii. Malice in fact 282 

AbrcUh V. North Eattem Railway Co, . 283 

Damage 286 

Maliciously setting the law in motion .... 286 

§ 2. Malicious Abuse of Process 287 

Of Ii^iiriM in Oeaeial .... 289 



CHAPTEB X. 
Of IignriM to the Person. 

§ I. Assault and Battery 290 

Simple assault 290 

Battery 293 

Justification 294 

§ 2. False Imprisonment 297 

Justification 300 



CHAPTEB M. 

Of Iignziet to Sepntation. 

General principles 304 



xu 



CONTENTS. 



in business 



Defamation 

§ I. Slander 

(i). imputation of indictable ofifianoe . 
(ii). imputation of contagious disorder, 
(iii). imputation of incapacity or dishonesty 

or profession . 
(iy). imputation tending to disherison 
Bamage 

Construction of words 
Bepetition of slander 
§ 2. Libel . 

Justification 
Truth . 
PrlTilege 

(a). Injudicial proceedings . 
O). In parliamentary and other matters. 
(y), Ck)mmunicationB made in consequence of 
special relations between people 
(t). In matters of business - 

(a), personal interest of speaker 
(h), danger to subject of conyer- 

sation .... 
(%%), Between people standing in gene- 
ral confidential relation to one 

another 

(iii). Seryants' characters 
(iv). Communications made under a 
sense of public duty 
juaiice ••...■••.• 
Relation between False Bepresehtation and Defamation 
Bepetitions 



PAGE 

304 
305 

305 
306 

306 
308 
308 
311 
312 

313 

315 

315 
316 

316 

317 

317 
322 

323 
323 



324 
327 

327 

317 

319 
328 



CHAPTEB XII. 
Of IxgTiriM to Frop«rty. 

§ I. Trespass to Bealty 

(i). What amounts to a trespass 
(ii). What amounts to a justification for the trespass 

(a), necessity 

(/3). trespasser's property on owner's land 
(y), leaye and license .... 
(d). abatement of nuisances . 

Trespass oi tnt^tb 

(iii). Who may bring an action for trespass . 

reyersioner 

co-tenants 

licensees < • 



329 

329 
331 
331 
333 
334 
337 
338 

339 

340 

341 
341 



CONTENTS. 



xiu 



§ 2. Trespass to Personalty 
§ 3. Conversion of Personalty . 

(i). Who may bring an action for conversion 
bailor and baOee . 
jus tertii .... 
(ii). What amounts to a conversion 

by bailee .... 
by co-tenant 
§ 4. Interference with other rights of Property 
(i). by Seduction of Servants 
(ii), by Abduction of Wife . 

by Abduction of, or torts, to Servants 
(iii). Interference with Contractual rights 
(iv). Interference with righte of licensees 
Ackroyd v. Smith 
Grants by riparian owners 
§ 5. Slander of Title 
damage 
privilege . 



PAGE 

• 341 

• 342 
. 342 
. 343 
. 343 
. 344 
. 352 
. 354 
. 355 
. 356 
. 361 

360. 363 

. 362 

. 368 

. 368 

. 373 

. 375 

. 376 

. 380 



Conclusion 



382 



TABLE OF CASES. 



A. 

A-G. ▼. Horner ... 

▼. Mid-Kent By. Go. 



PAGE 
179 
186 



Abrath ▼. North Eastern By. Go. 

46, 179 

Absor T. French 351 

AokroydT. Smith 368, 369, 371, iji 
Adams v. Lancashire and York- 
shire By. Ga ... 346,249 

Aldridge y. Great Western By. 

vyO. ... ... •«. ... •*• *•• 

Aldworth ▼. Stewart 

Alexander Y. Sonthey 

Allen Y. London and Sonth- 

Western By. Go. 

■ V. Wright 



121 

296 
350 



Alsop Y. Alsop 

Alton Y. Midland By. Go. ... 
Andrews v. Marris ... ^.,. 
Anonymous (Ventr : 264) ... 
(6 Mod": 27) ... 



61 
302 
309 
364 

75 
167 
... 178 

333» 334 
... 106 



*. . 



.. . 



Anthony Y. Haney 

Applebee y. Peicy 

Arkwright Y. Newbold 267 

Annonry y. Delamiiie ... ... 34^ 

Armstrong y. Lancashire and 

Torkshize By. Go 252 

Arrowsmith y. Le Mesorier ... 298 

Ashby Y. White 128, 146, 155. i57» 

T71, 180, 189 

Asher Y. Whitlook 340 

Ashley Y. Harrison 152,361 

Ashlin Y. White ... 265 

Atkinson y. Newcastle and Gates- 
head Waterworks Go. ... 178, 200 

Anstin's case 159 

Y. Great Western By. 

\jO» ... ... .•• ••• ••• 9»33 

AzmflJin Y. Lund 3^^ 



B. 

Backhouse y. Bonomi 
Bagshawe Y. Seymonr 

Bailey y. Walford 

Baird y. Williamson , 

Baker Y.Moore , 

Baldwin Y. Gasella 

Bales Y. Wingfield 

Bell, ez parte, re Shepherd 

Ball Y. Herbert 

Ballard y. Tomlinson 

Barker Y. Graham 

Barnes Y. Bruddell 

Y. Pmdlin 

' Y. W^ard 

Barry Y. Amaud 

Bartlett y. Wells 

Barwick y. English Joint Stock 

Bank 64, 65, 66, 67, 269 

Basebd Y. Matthews 276 

Baseley Y. Glarkson 210 

Batchelor y. Fortescne 237 

Bates Y. Pilling 77 

Baum, ex parte, re Edwards ... 37 
Baxter Y. Taylor ... ... 133,341 

Bayley y. Manchester By. Go. ... 60 



PAGE 


32, 


140 


258, 


264 


255, 


256 




118 




174 




106 




130 




4 




33» 




"7 




300 


144,309 




310 




235 




188 




43 



Bayly y. Merrel 

Baynes y. Brewster . . . 

Beatson y. Skene 

Beanmont y. Greathead 
Beckwith y. Shordike... 
Beddall y. Maitland ... 
Bedford y. Bagshawe 

Bell Y. Hansley 

BeltY. Lawes 

Benjamin Y. Storr 
Bennett Y. Bayes 
Berwick y. Andrews ... 
Betts Y. De Vitre 



... ... 2 70 

301 

• • • ■«• 3* 

• •• ••■ X4^ 

97,211,214 
... 295, 340 
... 257, 264 

296 

... ... 147 

160, 161, 175 
... ... 70 

... •* • 24 

... 8 



XVI 



TABLE OF CASES. 



PAas 

Biokett T. Morrifi 134* 138 

Bilbee ▼. London and Brighton 

X« Jr« vyO« It* ••• ••• ••• ••• 2^0 

Bird T. Holbrook 172,334 

Y.Jones 398,299 

Blaokman y. Pugh 323 

BlaggT. Sturt 314 

Blake T. Barnard 292 

V. Lanyon ... '. 362 

V. Tnirflt 89 

Blamires y. Lancashire and Tork- 

BhireBy. Go 182 

Blofield Y. Payne 142 

Blythe y. Birmingham Water- 
works Co 122,217 

Y. Topham 234 

Bolch Y. Smith 227 



Bolingbroke y. Swindon Local 

•DUBIiA ..• .,( «,, ,,, ,,, 00 

Boulaton's case 98 

Bowditoh Y. Balchin ... 301 

Bowen y. Hall 171, 362, 365, 366, 367 

Bower Y. Hill 143 

Y. Peate 94t95 

Boyoe Y. Bayliffe 172 

— — Y. Higgins 199 

Brace^rdle Y. Orfbrd 149 

Bndlaugh Y. Clarke 189 

Bradshaw y. Lancashire and 

Yorkshire Ry. Co 22, 23 

Braithwaite Y. Skinner 179 

Bridge y. Orand Junction By. Co. 25 3 

Bridges y. North London Ry. Co. 241 

Bridgland Y. Shapter 179 

Briggs Y. OIlYor 224 

Brinsmead Y. Harrison 51 

Bristol Ry. Co., re 186 

Bristow Y. Eastman 43 

Britton Y.Great Western Cotton Co. 192 

Broad Y.Ham 277 

Brock Y. Copeland 106 

Bromage y. Prosser 272, 319, 322, 323 

Brooke, exparUt re Newman ... 37 

Brown Y. Allen 47 

Y. Jiles • 99 

Y. Wootton 50 



Brownlow y. Metropolitan Board 

of Works ... ... ... 185 

Bryant Y. Herbert 8 

Bubkland Y. Johnson 51 

Borling Y. Reed 337 



PAGE 

Bnmard Y. Haggis 43 

Burrows y. March Gas Co. ... 169 

Bush Y. Steinman 94 

Butcher y. Butcher 340 

Butterfleld y. Forrester 348 

Buxton Y. North Eastern Ry. Co. 183 

Byne Y.Moore 286 

Byrne Y.Boadle 223 



... ••• 



... ... 



C. 

Caledonian Ry. Co. y. OgQYy ... 
Y Walker's 

Trustees 

Cane y. Golding ... 
Capell Y. Powell... 
Capital and Counties Bank y. 

Henty ... .. 
Carslake y. Mapledoram 
Corstairs y. Taylor 
Castrique y. Behrens ... 
Caswell Y. Morton 
■ Y. Worth... 



... ... 



... •. . 



> • . ... 



... ... 



... ... 



... ... 



174 

175 

376 

45 

314 
306 

"3 
276 

192 
248 
Catchpole y. Ambeigate Ry. Co. 182 

Chamberlain y. Boyd 145, 3x0 

Y. Williamson ... 23 

Chambcrlaine y. Chester and Bir^ 

180, 185 
340 
266 

55 
238 

345 
"7 
344 

87 



... . . . 



... ... 



... ... 



... ... 



... ... 



... ... 



kenliead Ry. Co. 

Chambers y. Donaldson 

Chandelor y. Lopus ... 

Chandler y. Bronghton 

Chapman y. Rothwell... 

Charles Y. Taylor 

Chasemore y. Richards 

Cheesman y. Exall 

Cheetbam y. Hampson 

Cherry y. Cobnial Bank of Aus- 
tralasia ... ... 

Chichester y. Lethbridge , 

Child Y. Heam 

Christopherson Y.'Bare 

Clarence y. Marshall ... 

Clark Y. Chambers . . . 

Y. Molynenx 

Y. Newsam 



Claxton Y. Claxton 
Clayards y. Dethiok 
Clifton Y. Hooper 
Close Y. Phipps ... 
Cobbett Y. Grey ... 
Cochrane y. Rymill 



• • ■ • •• 



• • • • ■ • 



9 •m • • • 



* ■ ■ • • • 



• • • •• • 



... 263 
... 159 
101,253 
... 296 
... 35 
168, 169 

321,3*5 

47 
134 
250 

133 

75 

294 

351 



TABLE OP CASES. 



xvii 



••• ••• 



•• • ••• 



182 
360 



••• ••• ••• •■• 



PAOE 

Cockayne V. Hodgkinson 325 

Cockle ▼. South Eastern By. Ca 341 

Coey. Wiae 185 

Colchester (Mayor of)T. Broeks 163 

Cole V. Turner 293 

CoUen V. Wright 363 

Collett ▼. London and North- 

Westem By. Ca 
Colluu Y. Evans ... 
▼. Middle Level Com- 

misnonen... 
Collis y. Selden 
Cook y. I^eld 
Cooke y. Jenner ... 

y. Wildes ... 

Cooper y. Chitty 

y. Grabtiee 

Corby y. Hill ... 
Cornell y. Hay ... 
Comfoote y. Fowke 
Comman y. Eastern Counties By. 

\Ai» ... ... ... ... ... ... 3*7 

Cotton y. Woods 335 

Conch y. Steel 187, 194 

Coward y. Baddeley 294 

Cowling y. Coze 143 

Cox y. Bnzbidge 100, 10 r, 103, 104, 330 

Coxhead y. Bichards 333, 333 

Crafler y. Metropolitan By. Co... 338 

Croft y. Alison 55» S^ 

Cross y. Andrews 316 

Crowhnrst y. Amersham Burial 
Soard ... ... ... ... ... 116 

Cnllen y. Morris 187 



... ... ... ... 



... ... 



... ... 



... ... 



... ... 



... ... 



... ... 



.*■ ... 



... ... 



168 

231 
... 316 

51 

... 338 

... 348 

136, 143 

... 370 

... 184 
70 



... ... 



... ... 



... ... ... ... 



... ... 



... ... 



D. 

Dalton y. Angus ... 
Dalzell y. Tyrer ... 
Dayies y. Ifann 
— — — — y. Snead ... 

V. Solomon 

y. Vernon 

^— y. Williams 
Davis v. Gardiner ... . 
0e Crespigny v. Wellesley 
Dean v. Branthwaite ... . 

y. Peel 

v. Taylor 



95 

88 



... . . . 



... ... 



... ... 



. . . ... 



247 
3^1. 3»7 
145,310 

74 

337 
309 

338 
54 

359 

394 



Denton v. Great Northern By. Co. 356 
Derry v. Handley 313 I 



PAOB 

Devonport (Mayor oQ ▼. Plymouth 
Tramways Co. ... 179, 181, 193 

Dewsv. Biley 75 

Dickson ▼. Beuter's Telegram Co. 331 

Dimes v. Petley 163 

Dinks v. South Yorkshire By. Co. 336 

Dizonv. BeU 168,330 

v. Smith 310 

Dobson y. Blaokmore 160 

DodweU v. Burford 294 

Doe d. Bishop of Bochester y. 

Bridges 195 

Donald v. Suckling 353 

98,184 

307 

335 
301 



... ... 



. *. ... 



... ... 



... ... 



Dovaston v. Payne 
Doyley v. Boberts 
Dunman v. Bigg 
Dunstan v. Paterson ... 

H 

Edmonton v. MaoheU 

Edwards, ro 

v. London and North 



... ... ... ... 



359 

37 



Western By. Co. 
Elliot v. Allen 
Elliott v. HaU 
Ellis v. Loftus Iron Co. 

v. ShefSeld Gas Ca 

Embrey v. Owen... 
England v. Cowley 
Evans v. Edmunds 
— v. Harries ... 
v. Haslow ... 



... ... 



... ... ... ... 



... ... ... ... 



... ... 



... ... 



... . . . 



... ... 



— v. Walton ... 



Ewbank v. Nutting 



63 
48 

339 

100 

91 
134 
346 

363 
... 153 

... 377 

356, 363 

65 



P. 



Farebrother V. Ansley 50 

Fawoett v. York & North Midland 

xiy . KjOm ... ... ... ... ... '9 

Feize v. Thompson i38, 143 

Feltham v. Gartwright 334 

Fenn v. Brittleston ... 3^3 

Fenning v. Grenville 355 

Fenton v. City of Dublin Steam 

v/o. ... ... ... ... ... ... 9^ 

Ferguson v. Kinnoul 49, 373 

Fineuz v. Hovenden 159 

Firth v. Bowling Iron Co. 116 

Fitzgerald v. Northcote 3 96 

Fleming V. Orr 105 

b 



XVIU 



TABLE OF OASES. 



PAGE 

Fletcher y. Rylands ••. 3io 

Foakes t. Beer 34 

Forde y. Skinner 149,394 

Fonldes t. Willonghby 34a, 344, 345 
Fonlkes t. Metropolitan DiBtriot 

Xb JT* \JOt •■• ••• ••• ••• ••• ^H 

Fountain Y. Boodle 3^0,327 

Fowler Y. Hollins 348 

Foxy. Gaunt 303 

Fremantle y. London and North 

Western By. Oo. i3i 

Fritz Y. Hobflon 175 

a 

Gautret y. Egerton 236 

Oeddifl Y. Bann BeserYoir Pro- 
pnetors ••• ••■ ••• ••• ••• ^^S 

Gee Y. Metropolitan By. Oo. ... 349 

General Steam NaYigation Oo. y. 

Morrison 191 

George Y. SkiYington ... 231,243 

Gerhard Y. Bates 265 

GiUon Y. Boddington 32 

Gladman Y. Johnston 106 

GloYer Y. London and South 

Western By. Oo 172 

Glyn Y. Houston 53 

Goff Y. Great Northern By. Oo.. . . 59 

Goodwin Y .OhoYoley 98*213 

GK>rris y. Scott 183, T93, 195 

Graham Y. Peat 339 

Grainger Y. Hill 288,298 

Gray y. Pullen 93» 199* 204 

Greasly y. Oodling 160 

Great Eastern By. Oo. y. Goldsmid 179 

Green Y. Button 367,380 

Y. Greenbank 43 

Y. London General Omni- 
bus Oo. ... 46, 56 

Greenland y. Ohaplin 253 



Greenway Y. Fisher 77 

Gregory y. Brunswick 53 

- Y. Piper , 54) S^ 

GriiBn y. Ooleman 301 



GroYCY. NcYill 43 

Gwinnell Y. Eames 86,87 



Hadley y. Baxendale ... 
HalUy, The „. 



.•• ... ... 



. 163 

16, 18 



... . . . 



... •.. 



... ... 



Halsey y. Brotherhood 
Hambly Y. Trott... 
Hammack y. White 
Hammersmith By. Oo. y. Brand 
Hammond y. Si Pancras Vestry 

Hankinson y. Bilby 

Hardcastle y. South Yorkshire 

jc*y . va). ... ... ... ... ... 

HardmauY. North Eastern By. 

Oo. 
Harper y. Luffkin 
Harris y. James 
-^— Y. Nickerson 
Harrison y. Bush... 
Harrop y. Hirst ... 
Hart Y. Bassett 
Hartley y. HaUiwell ... 
Y. Herring 



■•• ... ... t*. ... ... 



... ... ... 



... ... ... ... 



*•■ ... 



... ... 



... ... 



... ... ... •*. 



... •*• 



. .. ... 



PAGE 

380 

25 
313 

131 

186 

3" 

23$ 

1 30 
360 

88 

324 
158 

159 

104 

151 

190 

339 



Hartnall y. Byde Oommissioners 

Hasker Y. Birkbeok 

Haycraft y. Oreasy ... 309, 359, 363 

HealdY. Oarey 375 

Heane Y. Bogers ... 354 

HeaYen Y. Pender ... ... 333,341 

Hedges Y.Tagg 360 

Henderson Y. Broomhead 317 

Henn'sOase 333 

Heywood y. Oollinge 387 

Hicks Y. Faulkner ... 379, 283, 383 

Higgs Y. Maynard 334 

Hilcoat Y. Archbishops of Oanter- 

bury and York ... ... 181 

Hill Y. New Ri?er Oa 170 

Y. Tupper 369, 371, 373 

Hiort Y. Bott ... 347 

Hirst Y. London and North 

Western By. Oo. 133 

Hobbs Y. London and South 

Western By. Oo 163 

Hobson Y. Thellusson 131, 147 

Y. Todd 126 

Hodgson Y. Sidney 38 

HoeyY. Felton 172 

Hogg Y.Ward 302 



Holbom Guardians y. St. Leonards 
▼ csbzy ... ... ... ... ... 107 

Hole Y. Sittingboume By. Oa ... 94 

HolUns Y. Fowler 3479 349 

Holmes Y. Mather 211 

Y. North Eastern By. Oo. 240 

Y. Wilson 148, 338 



TABLE OF CASES. 



XIX 



PAGE 

Holt Y. Soholefield ... 305 

Holttim ▼. Lotan 151 

Hopper V. Beeve 294 

Homer y. Whitechapel Board of 

VT Ua JKo ... ••* ••• ... ... I y 9 

Honldflworih y. City of Glasgow 

JOOM^ •*. ••• •■• ... ... «.« Do 

Hounaell y. Smyth 236 

HndBOQ y. Roberts 104 

Hoffery. Allen 288 

Hughes y. Perciyal 95 

Hiune y. Oldacre 49 

Humphreys y. Stanfidd 308 

Hturell y. Ellis 180 

Hnrst y. Taylor 226 

Hutchins y. Hatchins 51 

Huzleyy. Berg 149 

Huzzey y. Field 65 

Hyams y. Webster 186 



Ilott y. Wilkes 172,211,235 

Indermaury. Dames 238,242 

Irwin y. Dearman 358, 359 

lyayy. Hedges 237 

lyeson y. Moore i5i,3" 



J. 

Jackson y. Pesker 

y. Smithson ... 

Jacobs y. Seward 
James y. Campbell 
Jarrett y. Kennedy 
Jennings y. Bondall ... 
Jesser y. Gifford... 
Joel y. Morrison ... 

y. Shepherd ... 

John y. Bacon 
Johnson v. Pye 

y. Skafte 

y. Stear ... 



•a. ... 



... * . . 



•. * ... 



. . . ... 



... .« . 



• . . ... 



. • . . • . 



•.* ... ... 



... ... ... ..• 



... ... ... ... 



... ... ... 



... ... 



• . • ... 



Jones y. Bence . 

y. Chapman 

— — — y. Corporation of Liyerpool 
y. Festiniog Ry. Co 

^^"^"""^ » • icxry ... ... ... ... 

Jordin y. Crump ... 
Joule y. Taylor 
Judge y. Cox 



341 
103 

34if 354 
... 209 
... 262 

42 

57 
192 

239 

43 

37 

353,354 

173. H9 

340 



• •• «•• ••• 



• •• ♦•• ••• *«• 



• • • • • • 



90 
121 
105 

235 
"5 

106 



PAGE 



Kearney y. London and Brighton 

Ay. \^o. ... ... *.. ... •■• 221 

Konsit y. South Eastern Ry. Co. 374 

Kcppell y. Bailey 371 

Kimball y. Harman 52 

Kingy. Hoare 50 

Kirk y. Todd 27 

Knight y. Fox 89 

Knights y. Quarles 21 



Lamb y. Burnett ... 
y. Walker ... 



.•• ... 



... ... 



... ... 



... ... 



... ... ... ..• 



296 

32 

339 
36 

330 



Lambert y. Stroother ... 

Lamine y. Dowell 

Lane y. Dixon 

Langridge y. Leyy 190, 230, 242, 264 

Latter y. BraddeU 296 

Laugher y. Pointer 80, 92 

Lawrence y. Great Northern Ry. 

\^Oa ... ... ... ... ... ..* Isl 

y. JenMns 116,166 

Lax y. Mayor of Darlington ... 250 

Leames y. Bray 210 

Lee y. Atkinson 354 



... ... 



... • . a 



... ... 



... aa < 



... ... 



23 

84 
296 

241 

35 



y. Lancashire and Yorkshire 

Xvy • VA). ..a ... ... ... aa. 34 

y. RUey 100,167 

Leggott y. Great Northern Ry. 

>y V. ... ... ••. 

Leslie y. Pounds ... 

Leward y. Baseley 

Lewis y. Chatham and Doyer Ry. 

x>(/. ... ... ... 

Lightly y. Clouston 

Limpus y. General Omnibus Co. 55, 69 

Lister y. Ferryman 278,303 

92 
349 

187 

227 

151 

376 

53 



... f 



a tt a*. 



Littledale y. Lonsdale 
Loeshman y. Macbin ... 
London and South Western Ry. 

Co. y. Flower 

Longmore y. Great Western Ry. 

wO. .aa a.. aaa 

Lowden y. Gkxxlrick 
Lowe y. Harwood 
Lucas y. liason 
Ludgater y. Loye 
Lumby y. Allday 



f* ... 



... a.* 



... ... 



..a aaa .•• aaa 



... ... 



... ... 



71,76 
306, 308 



TABLE OF CASEa 



PAOB 

Lnmley t. Gye ...362, 365, 366, 367, 

373 

Lynch ▼. Knight 309,31a 

Y. Nuidin 115,168,169 

JjjODB Y. Mtrtin ••• ••. ••• ... 5^ 



M» JukbAcmii, 3%0 ••• ••• ••• ••• 16 

Ifaokay t. Bank of New BninB- 

wick 46, 63, 66, 369 

Malachy y. Sloper 3i3> 376 

Hanby v. Scott 42 

Manchester, Sheffield and Lin- 
oolnahire By. Go. t. Denaby 
iir ia in KjOm ••• ••• ••• ••• ••• 19^ 

V. Wallia 184 



ICanley Y. Field 360 

Marfell y. South Walee By. Go. 336 
AdrKi, Ths ••• «.. ••• ••• ••■ "Jo 

Martin Y. Kennedy 5: 

Y. Shopper 291 

Y. Temperley 79 

Marzetti Y. Wiiliams 8,146 

MaryB*8 case 142, 158 

Mason y. Keeling 99 

May Y. Bnrdett 102,111 

Mayhew y. Herrick 355 

McGombie Y. Dayies 352 

McLanghlin y. Prior 55, 83 

McManuB y. Grickett 55, 56 

McPhersoQ y. Daniels 328 

Medway Nayigation Go. y. Bom- 

ney •.. •«• ••* ••• ... ••• *33 

Mellor Y. Spateman 133, 141 

Menham y. Edmonson ... ... 73 

Menzies y. Breadalbane 120 

Merest y. Haryey 148 

Mereweather y. Nizam 50 

Metcalfe y. Hetherington 186 

Metropolitan Bank y. Pooley ... 276 
Board of Works y. 

MoGarthy 175, 287 

Michael y. Allstree 54 

Middleton y. Fowler $$ 

Midland By. Go. y. Daykin ... 184 

AtMlfl, Th6 •• .*• ••• 251 

Mildmay's case 381 

Mill y. Hawker 75 

MiUen y. Fawdry 333 

Milligan y. Wedge 78, 79 



PAGE 

Mills Y. Gnham 43 

Milner y. Great Northern By. Go. 63 
Mitchell y. Darley Main Golliery 

Go 31, 32, 141, 147 

■ y. Jenkins ... 286 

■ y. Knott 179 

- Y. Tfltrbutt 47 

Moore y. Metropolitan By. Go. ... 59 

Mores y. Gonham 353 

Moreton y. Haidem ... 48 

Morley y. Gaisford 54 

Mostyn y. Fabrigas • 17 

Monster y. Lamb ^16 

Murray y. Gurrie 83 

■ y. Hall ... 34^ 

National Exchange Go. y. Drew 71 
Mercantile Bank y. 

Bymill • 351 

NeUd y. London and North 

Western By. Go 119 

Nelson y. Liyerpool Brewery Go. 85 

Newman, re ... ... ... ... 37 

Nicholson y. Goghill 285 

Nicklin y. Williams ... ... 32,140 

Nicoll y. Glennie 5t»73 

Nicolls y. Bastard 343 

Nitro-Phosphate Go. y. London 

and St. Katherine's Docks ... 186 

Noden y. Johnson 296 

North Eastern By. Go. y. Wanless 240 
Nuttall y. Bracewell ... ... 372, 375 

O. 

Gates y. Hudson 75 

Ogden y. Lancashire 359 

y. Turner... 306 

Ormerod y. Todmorden Ifill Go. 374 

Onnrod y. Huth 266 

Oyerton y. Freeman 83 



P. 

Paine y. Partrich 
Panton y. Williams 
Parker y. Norton ... 
Parkins y. Scott ... 
Parmlter y. Goupland 



159 
277 
37 
3" 
314 
Pasley y. Freeman 230, 259, 260, 270 



... ... ... 



... ... ••. 



I*. ... ... 



••. ... *.< 



TABLE OF CASES. 



XXI 



PAGE 

Pater T.Baker 380 

Patrick ▼. Oolerick ... 334 

V. G^reenway 141 

Pattifloa y. Jonee 327 

Peek T. Gnmey •.. 3 8, 364, 365, 369 

Pendlebiiry Y. Gieenhalgh ... 90 

PennT. Ward 396 

Penny y. Soath Eastern By. 

x.^«9 >0 ••• ... •.. ... ... '74 

Penmddock'B case 148 

People, The y. Coeswell 314 

Perry y. Fitzhowe 337 

Petrie y. Lament 43,63 

Pettit y. Addington 151 

Phillips y. Eyre 16 

y. Homfray ... 36, 38, 35, 36 

Philp y. Squire 363 

Pickard y. Sears 354 

■ y. Smith 93 

Pickering y. James 188 

Piggot y. Eastern Ck>nnties By. 

^^0« ..a .«• a,« ,,, ,,, ^,, 131 

Pindar y. Wadsworth i36 

Pitt y. Donoyan 381 

Planck y. Anderson 131 

Playford y. United Kingdom 

Telegraph Go. 331 

Pontifex y. Bignold 138 

y. Midland By. Co. ... 8 

Fonlton y. London and South 

Western By. Co. 59 

Powell y. Salisbury 167 

Pretty y. Bickmore 85, 86 

Price y. Hewett 43 

Puroell y. Macnamara 385 

Pusell y. Horn 394 



Quarman y. Burnett 80, 81, 83, 89, 95 
Quartz Hill liining Co y. Eyre 138 

B. 

B. y. Cotesworth 394 

— y. Pagham Commissioners 3, 119 

— y. ooott ..■ ... •»• ..« «., 187 

— y. St. George 391 

Badley y. North Western By. Ca 347 

Bandall y. Trimen ... 363 

Banger y. Great Western By. Co. 47 
Bapson y. Cubitt 88, 96, 333 



Bayenga y. Macintosh 
Bawlingsy. Till... . 
Bayner y. Mitchell 
Bea y. Sheward 
Bead y. Coker 
— y. Edwards 



I. . •. . 



•« . ... 



... ... ••* ••• 



... ... ... ■.. 



PAGE 

38 X, 383 

^94 

57 

336 

391 



.. . .. . 



,.. 100 

y. Great Eastern By, Co. 33 

Bedgraye y. Hurd 363,367 



Beedie y. North Western By. 
KJOm ... ... ... ... ... 9^, 93 

Beese Biyer Mining Co. y. Smith 361 

Beyis y. Smith 317 

Bich y. Basterfield 88 

y. Pilkington 49 

Bichardson y. Dunn ... 173 

y. Silvester 356 



Bioket y. Metropolitan By. Co. 174, 1 75 
Bicketts y. East and West India 

I.IOOKS \A}t ... ... ... ... ... IB3 

Biding y. Smith ... 153,313 

Biley y. Baxendale 345 

Bist y. Faux 359 

Biyer Wear Commissioners y. 

Adamson 313,313 

Boberts y. Camden ... 311 

y. Great Western By. Co. 184 

""^"^■^""^ y • JtveaQ ... ... ... ... 3* 

y. Boberts 144,310 

y. Smith ... ... ... ... 344 

y. Taylor ... ... ... 396 

■ " y. wyaCT... ... ... ... 343 

Bobinson y. Gell 188 

y. Yanghton , 48 

Bochdale Co. y. King 133, 141 



y. Badcliffe ... 



... ... 



... ... 



... ... 



Boe y. Birkenhead By. Co. 

Bogers y. Macnamara 

Bollin y. Steward 

Bollins y. Hinks ... 

Bomney Marsh (Bailifb of) y. 

Trinity House ... 
Boope y. D'Ayigdor 
Bose y. Groyes ... 
y. MUes 



133 

73 
180 
146 
380 



... ... 



... ... 



... ... 



... 167 
... 4 
147, 163 
... 160, 163, 176 
... 87 
... 114 
193, 196 



... ••• 



... ... 



... ... 



Bose well y. Prior ... 
Boss y. Fedden ... 

y. Bugge-Price 

Bothes, Countess y. Kirkcaldy 

Water Commissioners 180 

Bourke y. White Moss Colliery 

Go, ... ... ... ^4» '45 



xxu 



TABLE OP CASES. 



PAOE 

Bowning v. Goodchild 191 

Rack T. Williams 185 

RylandB v. Fletcher ... 109, iii, 113, 
114, 115, 116, 117, 118, 120 



Sadler t. Henlook 79, 96, 97 

St. Helen's Smelting Go. t. Tip- 
ping 108, 160, 297 

Salyin ▼. North Bruicepeth Go. 161 

Sammell y. Wright 54 

SampBon v. Hoddinott 134 

Sanders T. Teape 99> io4 

Saundera ▼. Edwards 31 

Savile V. Boberts 52,286 

Saxon y. Gastle 287 

Sobinotti v. Bamstead 188 

Scott y. Dixon 265 

y. Henley 148 

— y. London Docks Co 224 

— y. Seymonr 16 

— y. Shepherd... 164, 167, 209, 211 
y. Stansfeld 316 

149 

54,60 

148 

... 75 

i64i 166 

4 



... .. . 



. • • ... 



... ..I 



... .. • 



Sears y. Lyons 

Seymonr v. Greenwood 
Shadwell y. Hutchinson 
Sbarland y. Mildon 
Sharp y. Powell ... 
Shepherd, f«... 
Simmons y. Lillystone 
Six Carpenters' case 
Skinner y. City of London Insur- 
ance Go. .. 

y. Gunton 

y. London and Brighton 



... ... «•■ ... 



... ... 



... ... 



... ... ... ... 



... ... 



210 
338 

182 
53 



... ... ... ••* 



By. Co. 
Smithy. Eylee 
— y. Fletcher 

y. Kemick ... 

y. Lawrence 

y. London and 



... •** ..• ••* 



• • « .. 



.. * «. • 



• .. ••• 



Western By. Co. 

y. Sleap 

y. Thackerah 



... ••• 



... •.. ... ... 



224 

29 
... 118 

112,118 

54 
South 

167 

75 

' h 139 

263 



... ... ... ... 



Smout y. Ilbery 
Sneesby y. Lancasbire and York- 
shire By. Co. • 165 

Snowdon y. Dayis 75 

Some y. Barwish 148 

Southcote y. Stanley 239 



PAGE 

Stead y. Anderson « 210 

Steel y. Lester 84 

y. South Eastern By. Ca ... 90 

—— y. Williams • 75 

Stephens y. Elwall 74) 35^ 

^— ^-^— y. Myers ... 290 

Steyens y. Jeacocke 197 

Steward y. Young 379 

Stewart y. Great Western By. Co. 34 

Stiles y. Cardiff Steam Go 106 

Stimson y. Famham 130,131 

Stockley y. Homidge 273 



Stockport Waterworks Co. y. 

Potter 374*375 

Stone y. Cartwright 77» 9^ 

Storey y. Ashton 57 

Stubley y. North Western By. Go, 246 

Swift y. Jewsbury 66,67 

y. Winterbotham ... 67, 256 

T. 

Tapling y. Jones 123 

Tapp y. Lee 263 

Tarry y. Ashton 96, 97 

Taylor y. Ashton 260,261 

y. Bowers... 344 

*~^^^^^ y. urroen ... ... ... ... 45 

y. Whitehead 332 

Tenant y. Goldwin 117 

Terry y. Hutchinson 35B, 359 

Thomas y. Sorrell 335 

Thompson y. Gibson 76, 148 

Thorley y. Kerry 313 

Thorogood y. Bryan 251,253 

Thorpe y. Brumfitt 369 

Thrower's case 159 

Tillett y. Ward 98,213 

Timothy y. Simpson 295 

Todd y. Flight 87 

y. Hawkins 324 



Tompeon y. Dashwood 326 

Toogood y. Spyring 335,326 

Toomey y. London and Brighton 

Ajby. V^O. .*• ... ... ... ... 227 

Tripp y. Thomas 146 

Tuberyille y. Sayage 292, 293 

Tuffy. Warman 247,251 

Tunbridge Wells Dippers* case 141 

Turner y. Amblef 275 

Twycross y. Grant 24, 138 



TABLE OF CASES. 



xxiu 



PAGE 



••• •• • 



65.68 
. 310 



U. 

Udell V. Atherion 
Underwood v. Hewaon 

V. 

Yallance V. Falle 197 

Yanderberg y. Bloke 275 

Vaagban v. Taff Vale Ry. Co. , . . 121 

-▼. WKite 349 

Yenablee T. Smith 57 



Yeneznela Ry. Co. (Directors of) 

V. JxloCIl ••• ••• «•• ••■ •»■ 209 

Yicars V. Wiloockfl 170,171 

Yine, ese parto, re Wilson 38 

Waite y. North Eastern Ry. Co 25 2 

Wainford V. Heyl 44 

Walker y. South Eastern Ry. Co. 59 

Waller y. Loch 334,327 

Walsham y. Stainton 28 

Wakefield y. Newton 75 

Ward y. Weekes 312 

Warner y. Riddiford 297 

Watkiny. Hall 328 

Watklns y. Great Northern Ry. 

v^o« ••• ••« •>■ ••• >•• ••■ J 99 

Watson y. Baird 191 

y. Holliday 37 

Weayery. Bush 295 

y. Ward 210, 215 

Webb y. Portland Co 141 

Weir y. Bell 65,66,68,268 

Welfore y. London and Brighton 

MwWm \,^Jm ••• ••• ••• ••• ««• A mm 

Weller y. London and Brighton 
x*y> \/o» •«• •*■ ••• ■•• ••• 24' 

Wells y. Abrahams 4 

— — y. Watling 126 

Westboume y. Mordant 148 

Western Bank of Scotland y . Addie 

46, 64, 262 
Western Counties Manure Co. y. 
Lawes Manure Co 378 



PAGE 

Westwood y. Cowne 151 

Whalley y. Lancashire and York- 
shire Ry. Co. 119,121 

Whatman y. Peanon 62 

Wheeler y. Whiting 296 

Whitehouse y. Birmingham Canal 

VA7« ••• ••• ••• *»« «sa («a l2X 

y. Fellowes 32 

Wiffin y. Kincard 294 



Williamson y. Freer 
Wills y. Murray ... 

Wilson, re 

y. Barker... 

y. Kimbley 

y. Newberry 

y. Tumman 

V. Waddell 



. . ... 



Wilkes y. Hungerford Market Co. 

173,174 
Wilkinson y. Yerity . 

Willans y. Taylor 

Williams* case ... . 

V. Cary... , 

V. Morland . 

— — ^^— V. Morris 

y. Mostyn . 



. . ... 



. . ••* 



• . ... 



. . ... 



33 

286 

157 

24 

133 

334 

39» I30» 131 
322 

21 

38 

71 

20 

114, 116 

72 

"3 
361 



•• ... 



. . ... 



. . ... 



. • ... 



. . . * • 



. . ■• . 



Winsmore y. Oreensbank 
Winterbottom y. Derby 159, 160, 162 

y. Wright 232, 241, 243 

Wood y. Leadbitter 335i37o 

y. Manley 3349 336 

y. Waud 127 

Woods y. Finnis ... 8 

Worth y. Gilling 105 

Wren y. Weild 37^,379 



Wright y. London General Omni- 
bus Co. 197,198 

Wyatt y. Great Western Ry. Co. 249 
Wyliey. Bird 130 



Y. 



Yarborough y. Bank of England 45 

Young y. 332 

y. Dayis 190,194 

■ ' y. Macrae 379 

y, Taylor i}3 



LAW OF TOETS. 



CHAPTER I. 

Of Legal Rights and Duties. 

Law provides redress for violation of rights, inflicts punish- Province of 
ment for breaches of duties. Each substantive in this sen- 
tence carries with it, when properly interpreted, a reflexion 
from the governing word Law. Thus, " redress " means legal 
redress, or civil remedy ; " violation," illegal violation ; " right," 
legal right ; " punishment," legal punishment or civil penalty ; 
" breach," illegal breach ; " duty," legal duty. When, there- 
fore, any of these words are used by themselves, it is essential 
to bear in mind that the adjective " legal " or " illegal," as the 
case may be, is implied. In endeavouring to ascertain what 
the law is which is applicable to any given set of circum- 
stances, we are endeavouring to ascertain whether the act in 
question is an illegal violation of a legal right, or an illegal 
breach of a legal duty, and what legal remedy is given or 
legal punishment is imposed in respect of it. Thus it is that 
the maxims of our law do not in reality carry us very far into L^al maxims, 
the study of the law itself. These three are familiar to every 
student : ex damno sine injwria non oritur actio : sic utere tuo 
tU cUienvmfi rum Isedas: vJbi jus ibi remedium. They are very 
accurate statements of the law when the terms used in them 
are properly explained: very inaccurate imless they are so 
explained. To imderstand their meaning we must fully under- 

B 
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stand the meaning of damnum; the nature of injuria; the 
extent of right or property involved in tvx) and alienum ; the 
proper interpretation of Isedas, and the extent o{jus. 

It will be interesting at once to illustrate our meaning by 
two examples. 
Cases illus- A. and B. are neighbouring landowners. B. digs a well in 

maxim sic his own land, in consequence of which part of A.'s land in 
uterc tuo. course of time falls in. 

C. and D. are neighbouring landowners on the seashore. 
D. builds a sea-wall to protect his land from the encroach- 
ments of the sea, in consequence of which the sea is driven 
with more violence on to G.'s foreshore, and after a time 
swamps his property and damages his crops. 

At first sight it would seem that the maxim sic utere tuo 

would apply to both cases, for both B. and D. have so used 

their own lands as to cause damage to others. But B. is liable, 

and D. is not. And yet to dig a well is no more unlawful 

than to build a wall on one's own property. But C. had no 

right to require D. not to build a wall, whereas A. had a 

right to require B. not to withdraw the support which his 

land afforded him. Consequently, under the circumstances, 

B.'s act was unlawful, because he had not replaced that sup- 

L. R. I C P. port which his digging had removed. (See Smith v. ThaC' 

Sni, p. 139.] kerah, and similar cases, with regard to the case of A. and 

8 B. & c. 353. B. ; and E, v. Pagham Commissioners with regard to the case 

^'' "■ ""■' of C. and D.) 

It is clear, therefore, that before we can lay down any 
accurate propositions of law we have to make many com- 
plicated preliminary inquiries. It would be a possible, but 
an endless, task to make a catalogue of legal rights, and a 
schedule of legal duties ; to enumerate every act of commis- 
sion and omission which has been held an illegal violation of the 
legal rights of others, or an illegal breach of legal duties laid 
on ourselves : and to conclude with a digest of legal remedies 
and penalties which would be consequential. 
The subject, however, seems naturally capable of being 
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Studied under three distinct aspects, each of which covers 
more or less the whole ground, but which are collectively 
essential to a complete understanding of the Law of Torts. 
These aspects are first, liability judged of by a series of broad 
general principles: secondly, liability judged of from the 
plaintiff's point of view, or, liability for acts or omissions : 
thirdly, liability judged of from the defendant's point of view, 
or, liability for consequences. 

Under the first come the enquiries as to the origin of legal rchapten 
rights and duties: the place of commission of a tort: the 
effect of death, bankruptcy, and marriage of the tortfeasor or 
the party injured ; and the effect of limitation and waiver : as 
to tortfeasors generally, including the liability for injuries 
by servants, animals, and inanimate things : as to damage 
generally : and as to breaches of statutory duties. 

Under the second come Mens Bea, including Negligence : [Chapten 

-,,,-,-. VII. to IX.] 

Fraud : and Mauce. 

Under the third comes the examination of the particularly rchapten 
named torts : these are grouped under the three broad heads ' ^ '^ 
of injuries to the person: injuries to the reputation: and 
injuries to property. 

It is impossible to draw a distinction between breaches of Acts may be 
duties which concern the civil law and those which concern ^u ^ ^ ". 
the criminal law; for many breaches of duty redress is exigible ^^^^ 
both at civil and criminal law, that is, they are both crimes 
and civil wrongs : and both or either method of redress may 
be set in motion by the party aggrieved. The civil wrong 
and its consequences can, however, be pardoned and remitted 
by the party injured; but the crime and its consequences 
can only be pardoned and remitted by the Sovereign. The 
criminal aspect of any breach of duty must, therefore, be at 
once put on one side. 

With regard to torts which are also crimes, a curious point Where the act 
arises. " For 300 years it has been said in various ways by ^ and*t^*' 
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tions, civil 
action can 
only be main- 
tained after 
prosecution. 

ioCh:D.667. 



L. R. 7 Q. B. 
554. 



But the law is 
at present 
unsettled as to 
how this rule 
can be en- 
forced. 



10 Q. B. D. 
412. 

Consideration 
of the rule, 



judges, many of the greatest eminence, without intimating a 
doubt, except in one instance, that there is some impediment 
to the maintenance of an action for a debt arising " from a 
felony (Bramwell, L.J., ex parte Ball, re Shepherd). "No 
doubt it has long been established as the law of England, that 
where an injury amounts to an infringement of the civil 
rights of an individual, and at the same time to a felonious 
wrong, the civil remedy, that is, the right of redress by action 
is suspended until the party inflicting the injury has been 
prosecuted " (Cockbum, C. J., Wells v. Abraham), But it has 
always been a puzzle to judges how to enforce this rule of 
law. Four ways were considered by Lord Justice BramweU 
in the above case, and each one was rejected as an impossible 
solution of this legal conundrum : they were, (i.) That no 
cause of action arises at all out of a felony ; which is mani- 
festly wrong: (2.) That it does not arise till prosecution; 
" that would make the cause of action the act of the felon, 
plvs a prosecution," which is also manifestly wrong : (3.) That 
it arises on the act, but is suspended till prosecution ; but in- 
surmountable difficulties attend the carrying out of such a 
rule : chiefly because the suspension would then amount to a 
defence, and it would have to be set up by plea, contrary to 
the maxim nemo allegans mam twrpUvdiTiem est avdiendus. 
Neither can it be carried into effect by nonsuit at the trial ; 
the judge cannot refuse to try the cause {Wells v. Abraham) : 
(4.) That there is neither defence to, nor suspension of, the 
claim by, or at the instance of, the felon debtor ; but that the 
Court, of its own motion, or on the suggestion of the Crown, 
should stay proceedings till public justice is satisfied; 
" nobody ever heard of such a thing :" and how is the Court 
to find it out ? how is the Crown to know of it ? 

It cannot be raised by demurrer (£00^ v. UAvigdor). 

The principle of the rule of law is that it is the duty of the 
person injured to prosecute for the criminal oflfence, because 
the law throws prosecutions on private individuals : but it is 
an extraordinary thing that no means of putting the rule in 
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force have as yet been devised ; although Lord Justice Bram- 

well hesitated "to say that there was no practical law as 

alleged by the respondent." Two ways hitherto unnoticed 

suggest themselves. The Court might possibly stay execu- and practical 

tion until prosecution : or the question might possibly be 

raised as a point of law under the new rules. 

With regard to raising the question by plea it does not Quny^ is (3) 
seem quite accurate to say that the defendant is relyiag on ^roi^ ? 
his own turpitude, for that surely is assuming the question 
which the jury has to try, either at Nisi Prius or at the Old 
Bailey. His plea would seem rather to take this form : I deny 
the plaintifiTs allegations : but those allegations amount to an 
accusation of a criminal offence: since he has made those 
allegations he must submit them first to be tried by a Court 
of criminal jurisdiction ; I am in fact entitled to a verdict of 
acquittal of the criminal charge. How could the maxim n^wui 
allegans smiifti turpUudinem est audiendius be applied to such a 
plea? 



We propose now to inquire into the origin and nature of OuUine of 
legal rights and legal duties. 1^ duUcs. 

I. There are rights vested in certain determinate persons Rights in rem, 
which are in rem, that is, which are available against the 
community at large. Corresponding to them are duties laid 

on all other members of the community. These duties are 
always negative ; they are forbearances, because the duty is 
to abstain from hindering the exercise or enjoyment of the 
rights. 

These rights may exist at common law or may be created 
by statute. The violation of these rights, or the breach of 
these duties, is a tort. 

II. There are rights vested in certain determinate persons Rights «>f/^ 

sonam, 

which are in personam, that is, which are available only 
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against a determinate person or determinate persons. Cor- 
responding to them are duties laid on the determinate person 
or persons against whom the right avails as distinguished 
from the rest of the community. These duties are positive 
or negative according to the nature of the rights and are 
strictly termed obligations. 

(a.) These rights and obligations are sometimes acquired 
and undertaken by mutual consent of the respective parties : 
a contract is thus brought into existence. The violation of 
these rights or breaches of these obligations are breaches of 
contract, and fall within the province of the law of contract. 

(fi,) These rights and obligations axe sometimes acquired 
and imposed by implication of law; an implied (or quasi) 
contract is thus brought into existence. The violation of 
these rights or breaches of these obligations also fall within 
the province of the law of contract ; although in many cases 
the circumstances under which the law implies the contract, 
constitute in themselves a tort. 

(7.) These rights are sometimes expressly given to deter- 
minate persons, and the corresponding duties are expressly 
laid on determinate persons independently of consent, express 
or implied. This occurs more generally in local and personal 
Acts of Parliament. The violation of the rights and breaches 
of the duties are usually classed under the head of torts. 
The relation between the parties is sometimes considered as a 
statutory contract 

(S.) These rights are sometimes acquired as the immediate 
consequence of duties imposed on determinate persons towards 
certain other determinate persons by whom they are ac- 
quired. The breach of the duty involves the violation of the 
right, and is a tort. 

The duties are imposed by statute, or are the consequence 
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at common law of a relation existing between the parties, and 
are sometimes said to be relative ; they arc also called private 
duties. 

III. There are duties imposed on certain determinate per- Dndes wbich 

may be termed 

sons towards the rest of the community. nt rtm. 

They are imposed by statute, or are the consequence 
at common law of a relation existing between the person on 
whom they are imposed and the rest of the community, and 
the breach of them falls within the province of the law of 
torts. 

These duties are sometimes said to be absolute, and are also 
called " public duties." 



This is an exhaustive outline of civil liabilities : it must be Definitions of 
examined more in detail hereafter : for the present it will 
serve the purpose of giving us a purview of the law both of 
contract and of tort : with the latter only we propose to deal 
Keeping it in view, the common definition that " a tort is a 
wrong independent of contract/' has some definite meaning. 
Other and more elaborate definitions of a tort have been 
given, but they all endeavour, more or less successfully, to 
put concisely the result of what we have stated in more 
detail : we do not think it would serve any useful purpose 
to attempt to obtain greater conciseness. 

But the necessity for drawing a hard and fast line between Practical 
breaches of contracts and torts, besides being convenient for tinguishing 
the purposes of study, is practical even in the present day. ^S^^wh'of 
Forms of actions have disappeared, but the question of costs contract. 
in the Superior Court is still dependent upon the distinction 
being accurately understood. 

It is curious, however, to see how in the times when the 
distinction was most important on account of the form of 
the action, it was most frequently lost sight of. Breaches of 
contract were perpetually being called torts : the breach of a 
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contract being considered a wrong in respect of which the 
party injured might sue either in tort or in contract [Broonii 
Common Law, 5 th ed., p. 660]. On the other hand, we find 
such statements as the following : " An action of tort how^ 

7 Ex : 372. ever would not lie for a mere breach of contract '* : Woods v. 
Finnis, It is probable that the meaning intended to be con- 
veyed was, that where the consequences of the breach of con- 
tract extended beyond damage to property, the action might 
have been either in tort or in contract. For example, the 
dishonour of a customer's cheque by a banker who had the 
funds necessary to meet it, was nearly always laid in tort, the 
consequence of the dishonour being loss of reputation and 
credit : in the judgments, however, the fact that the banker's 
contract formed the basis of the action was never lost sight 

1 B. & Ad : ^f (g^Q Marzetti v. WUliams). 

Rule as to The practical question in the present day is whether the 

perior Court ^^^^^ ^^ rightly brought in the Superior Court, in which 
the plaintiff must recover over £20 in contract, and over £10 
in tort, to entitle him to his costs. It will be sufficient here 
3 Q. B. D. 23. to notice two recent cases. In the first — Pontifex v. Midland 
Case where Ey, Co, — the vendor of goods delivered them to the railway 
fact no con- company as carriers, consigning them to the purchaser : before 
^^^^' delivery they were stopped in transitUf and the company were 

required to redeliver them to the vendor. The company 
refused, and were thereupon sued for their value. The Court 
held that the original contract had been put a stop to by the 
stoppage in transitu : that as the company had refused to hold 
the goods for the consignor, no new contract had come, into 
existence: and that the action, therefore, was founded on 
tort. Cockbum, C. J., laid down the following very simple 
principle : '' If there is an express contract, and the act com- 
plained of is a breach of it, the action is clearly founded on 
contract : if there is no contract at all, but the act is an un- 
authorized intermeddling with property, it is clearly founded 
on tort." 
^80' ^* ^' '^ similar question arose in Bryant v. Herbert, which was 
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an action claiming the return of a picture or its value, and Case where 

substantial 

damages for its detention. The picture had been sent to the cause of action 

defendant voluntarily, and he had not agreed to give it up : JJ*J^^J"**°^' 

no question of bailment therefore arose. But it was an action 

of detinue, which, " so far as the remedy is concerned in its 

legal signification, was founded on contract/' and the rule as 

to costs in the Common Law Procedure Act dealt only with 

actions " founded on contract " or " founded on tort" The 

Court, however, came to the conclusion that the statute 

meant to deal, not with the form of action, but with the facts 

with reference to which the form of action is to be applied, 

Bramwell, L. J., said : " The substance of the matter was to 

be looked at ; one may observe there is no middle term ; the 

statute supposes aU actions are either founded on contract 

or on tort. So that it is tort, if not contract, contract if 

not tort :" and Brett, L. J., said that he had come to a very 

clear conclusion that where persons are sued in detinue for 

holding " goods to which another person is entitled, the real 

cause of action in fact is a wrongful act, and not a breach of 

contract, because it may arise and occur when there is no 

contract, and the remedy sought is not a remedy which arises 

upon a breach of contract. The real substantial cause of 

action is a wrongful act." 

Where the action is for the breach of an implied term of Cases of raa- 

way acddents. 

the original contract, as in the case of accidents on railways, 
the same difficulty has arisen. In the contract to carry, is 
said to be incorporated a term to carry safely: and conse- 
quently the action has been treated as one founded on con- 
tract Blackburn, J., in Austin v. Great Western By. Co., [c/-. p. aaal 
expressly declared that it was founded on tort, and this seems 
now to be the accepted view. 

It will not be necessary again to refer to this fundamental 
distinction between tort and contract : putting aside, there- 
fore, all questions as to the rights and duties arising out of 
contract, we may proceed at once to examine in more detail 
the remainder of the outline of rights and duties. 
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Oatline of 
rights and 
duties more 
fuU^ ex- 
amined. 



Rights and duties are correlative terms and are co-existent. 
Sometimes the right is given, and sometimes the duty is 
created. In the former case, on the giving of the right the 
corresponding duty or duties, according as the right is in per- 
sonam or in rem, come into immediate existence : in the latter 
case, on the creation of the duty the corresponding right or 
rights, according as the duty is to one or to many, come into 
immediate existence. In discussing torts, the terms violation 
of right and breach of duty are therefore equivalent terms : 
it is more usual to use the one or the other according to 
whether the right has been first created or the duty first 
imposed. 



Rights in rem, 
[Class L of 
outliae.] 



Damnum 



Rights on which " a man's being and well-being, his happi- 
ness and his security ; in a word, his pleasures and his 
immunity from pains, are all dependent more or less," are 
rights which aU possess alike, and which all alike are bound 
to regard. They are therefore said to avail against the world 
at large, or, more accurately, against all other members of the 

same political community: they are called rights in rem. 

_ « 

They exist at common law, and are commonly divided into 
three classes : right to personal security : rights to reputation : 
rights to property. 

It is necessary to understand fully the position which these 
great fundamental rights hold in the law of torts. The duty 
correlative which is laid on all, is to forbear from interfering 
with these rights: an interference with personal security, 
reputation or property, is consequently a breach of this duty 
and a violation of the corresponding rights ; when they are 
violated the possessor of them is said to be damnified, in 
respect of which he may recover damages. The violation of 
any of these rights is damnum. 

But as we have seen in the illustrations given at the com- 
mencement of this chapter, damnum may result both from 
wrongful and rightful acts : and the first principle of the law 
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of torts is that a man is not liable for the injuries he inflicts 
on other people, except so far as they are the consequences 
of his wrongful acts. U the act is rightful, the maxim of 
law is, ex damno absque injuria nan oritur actio, and the party 
damaged has no redress. Thus it is essential that there be a 
wrongful act, and this act is injuria. cum infuHd, 

These two, damnwm and injuria, are the elements of a tort : essential for a 
and as it is true to say that no action arises from damnum ^^^' 
without injuria, so also it is true to say that no action arises 
from injuria without damnum. In some cases, as we shall 
see hereafter (see the chapter on Damages), the law presumes 
the dxvnmvm, when the nature of the case is such as to justify 
the presumption. 

The fundamental rights to person, reputation, and property, The three 
are therefore more properly said to be rights not to be damaged righteex'?* 
in person, reputation or property, by the wrongful acts of plain«^ 
other people. 

Now it follows as a general rule, that in violations of these 
rights, or breach of the corresponding duties, we have both 
damnum and injuria : if the act is not a wrongful one, it lies 
on the person who has caused the damage to shew it ; and 
he may do this by shewing that the act was one which it was 
not unlawful for him to commit. 

Again, since every one possesses these fundamental rights. Conflict of 
the rights of dijGTerent people may clash ; thus, one man's li^diffciSt °^ 
right to do what he likes upon his own property may con- V^P^^ 
flict with another man's right to the security of his pro- 
perty. Therefore, although it is true to say that there is a 
duty laid on aU to forbear from injuring my property, that 
duty does not restrain them from doing what is lawful on 
their own property (or, putting it into a larger proposition, 
acting in accordance with their own rights), even though 
damage to my property may be the result. It is evident that 
the resultant of this conflict of rights must vary with every 
person, and that the variation must depend on the nature 
of the right exercised by each person. The full enjoy- 
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the resultant 
is a right in 
personam, 

[Class IL (8) 
of outline.] 



[c/; p. a.r 
Example of 
curtailment 
of right 



rc/-:p.3x6] 
Example of 
destruction of 
right. 



Explanation 
whv these 
rights are in 
personam. 



ment of my right to property, for example, so far as another 
given person is concerned, must be limited so as to allow of 
the exercise by that person of his own rights ; and, on the 
other hand, that person's enjoyment of his own rights must 
depend in a certain measure on the rights which I myself 
possess. This conflict of rights arises in many well-known 
instances out of certain relations existing between their 
respective owners ; and the law has endeavoured, and con- 
tinues to endeavour as occasions arise, to frame certain rules 
to regulate the conduct of people who are placed in these 
relations ; that is to say, law defines the duty of the one with 
regard to the fundamental rights of the other ; in some cases 
it preserves the fundamental right intact, in other cases it 
cuts it away to allow for the due exercise of the rights of the 
other person. 

Thus, in the case of neighbouring landowners, the digging 
of a well in D.'s land is a proper exercise of his rights of 
property : but seeing that the exercise of that right is likely 
to lead to the damage of C.'s land, by reason of the special 
relation which exists between C. and D., the general right of 
property has given way to the special right of lateral sup- 
port ; consequently, if D. wishes to ilig a well in his own land 
he must replace the suppoit which he removes by so doing. 

Again, take the case of violation of the right to reputation ; 
in consequence of the privilege which the law has said shall 
arise on certain occasions, on which special relations are 
assumed by the speaker, both as regards the person spoken 
of and the person spoken to, the right to reputation entirely 
disappears, unless the privilege is rebutted by malice. 

Other examples of the rights and duties arising out of 
special relations are to be found in the cases of host and 
guest, shopkeeper and customer, master and servant, and in 
many other occurrences of daily life. 

We have said that these rights are in persoruimf and this is 
strictly true, although the area of the duty is at times greater 
than it is at others. In a certain measure the duty is towards 
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all the community, because any member of the community 
may bring himself within the supposed relation. For example, 
the duty to provide medicine for seamen on board a certain 
ship may be said to be towards all the community, because 
any member of it may become a sailor on board the ship. So, 
taking one still wider, the duty to provide communication 
cords in trains for the benefit of passengers may be said to 
be towards all the community, because any member of it may 
become a passenger in the train. And some confusion has 
arisen in many cases in determining whether a duty is strictly 
speaking private or public; a distinction involving, as we 
shall see, important consequences. The more correct view 
certainly seems to be that when a duty is limited in its area, 
and only arises towards certain people who fulfil certain con- 
ditions, that is, who bring themselves within the relation to 
which the duty applies, such a duty is a private duty. When 
the area of the duty, however, is indefinitely extended, this 
division [II. (d,)] merges into the third and last division, 
public duties strictly so called. 

We have, therefore, two distinct sets of rights. The first, 
the three great fundamental rights, which are in rem ; and 
which are rights not to be damaged in person, reputation, or 
property by any wrongful act, the duty being to forbear from 
violating them. The injuria is here found in the violating 
act causing the damage. The second, the special modifica- 
ticms of Oie three fuvdamental rights, which spring out of certain 
rekUions in respect of which the law fixes certain duties ; the 
modifications being made in respect of certain given indi- 
viduals on whom the duties, modified to correspond, are laid ; 
being in respect of certain given individuals, they are in per- 
sonam. These two sets are indicated in divisions I. and II. 
of the preliminary classification. 

These are the only two divisions of the subject which Remainder of 
create any difficulty. With regard to the others it is only sidercd. 
necessary to dwell for a moment on [II. (fi)]: the duties of^i^i^,^]^^ 
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Examples of 

quasi'COTL^ 

tracts. 



[Class IIL of 
oatline.] 



which arise in respect of these rights being strictly called 
obligationSi and are implied by law in consequence of a rela- 
tion between two or more parties voluntarily assumed by at 
least one of them. These are termed implied or ^i^o^-con- 
tracts. 

Numerous examples will be found in the books dealing with 
the law of contract ; it will be sufl&cient here only to give a 
few femiiliar examples. If I employ a person to do any busi- 
ness for me, or perform any work, the law implies that I 
undertook or contracted to pay him as much as his labour 
deserves; or, if I take up wares from a tradesman's stall 
without any agreement as to price, the law concludes that I 
contracted to pay their real value. So, as to the implied con^ 
tract to feed a horse I have borrowed ; or to conform to the 
custom of the trade or business in respect of which the original 
contract is made ; or to pay rent where a tenant holds over ; 
or, in the action for money had and received by the defen- 
dant to the use of the plaintiff These implied contracts 
have an important bearing on the law of torts, which we 
shall consider under the subject of waiver of torts. 

The last class are duties imposed on determinate persons 
towards the whole of the rest of the community ; such duties 
as may aptly be termed duties in rem. 

This class is, therefore, only a larger and more extended 
form of the preceding one, and includes all public duties 
strictly so called 

These are, as in the previous case, often imposed by statute, 
the persons being known as public officers ; they are also 
imposed by the common law, breaches of the duties being 
usually denominated public nuisances. 

Of the important distinction between breaches of private 
and of public duties, and the necessity of proving in the latter 
special damage, we shall speak in the chapter on Damages — 
under the head of Peculiar Injury to the Individual 
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CHAPTER II. 
Of the Place of Commission. 

Having examined the nature of a tort, the next question English juris- 
to be considered is, over what torts or tortfeasors will the ^^^^^ °^* 

torts oom- 

English Courts exercise jurisdiction ? This is, in reality, a mittcd, and 
point of practice, and in one respect, namely, where the tort- resident, * 
feasor is an alien, has undergone some changes as new Sules "*"*" ''' 
of Court have been promulgated. The subject divides itseK 
into three heads ; first, as to the act itself, the subject-matter 
of the action ; secondly, as to the actor or tortfeasor, the 
defendant in the action ; thirdly, as to the person injured, 
the plaintiff in the action* 

First, then, as to the act itself : will the English Courts Torts com- 
entertain actions in respect of torts committed in other ™*^^«d"^'**" 
countries ? Under certain conditions, yes : and the following 
rules are applicable to all tortious acts conmiitted out of the 
jurisdiction of the English Courts, whether in a foreign 
country, in a British colony, in Scotland or in Ireland. The 
law in Ireland and in many of the colonies being identical with 
English law, no question arises in respect of acts committed 
in them, the difficulty owing its origin solely to the different 
laws in force in different countries. 

Now the application of laws being strictly limited to acts Act must be a 
done within the territorial jurisdiction of the country in ^unmr^^re 
which they are in force, it follows that the first rule is that committed, 
the act complained of must be a tort in the country in which 

(i) The Tarioos points of law and practice which arise in this chapter are 
folly considered in the author's Treatise on 'Foreign Judgments, and the 
piactice as to Parties out of the Jurisdiction.' 
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it was committed. " The act must not have been justifiable 

L. R. 6 Q. B. by the law of the place where it was done : " Phillips v. ^re. 
It is clear that where by the law of another country an act 
complained of is lawful, such act, though it would have been 
wrongful by our law if committed here, cannot be made the 
ground of an action in the English Courts. For example, in 

I P. D. 107. the M. Moxham, a British ship entering a Spanish port 
damaged the pier owing to negligent navigation : by the law 
of Spain the liability for the tort rested on the master and 
mariners, and not on the ship or her owners as in England. 
The English action against the ship was dismissed, because 
by the law of Spain the owner was not considered a tort- 
feasor. 

Phillips V. Eyre, the celebrated case against the Governor 
of Jamaica, furnishes the best illustration of the rule, because 
since the grievances complained of the legislature of Jamaica 
had passed an Act of Indemnity, taking away any rights of 
action which might otherwise have existed: it was held, 
that an action in respect of these grievances could not be 
brought in this country. 

Must also be a The second rule is, that the act complained of must also be 

Englii law. ^ ^^ according to English law. 

Thus in a cause of collision in England, for damage done 
in Belgian waters owing to the improper navigation of a 
steamer, the owners pleaded that the vessel was in charge of 
a pilot whom they were compelled by Belgian law to employ. 
To this it was answered that by Belgian law the owners 
would still be liable, although the collision was occasioned by 
the negligence of the pilot. The owners replied that they 
would not be liable under the circumstances by English law. 

L. R. 2 P. C. j^^ ^^ reply the Privy Council held good : The HcMey, 

Gcnend rule. The law, therefore, is, that where the act complained of 

has been committed abroad, it must, in order that an action 
may be sustained in this country in respect of it, be a tort, 
both by the law of the foreign country and by English law. 

I H. &C. 219. T^ ^^ mxj^t be added the rule laid down in Scott v. Sey- 
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TTumr, Where both laws concur in allowing civil proceedings No defence 
for damages to be taken in respect of the act, it is no defence procSings 
to an action in tins country to say that in the foreign country ^* ^J^ 
criminal proceedings must be taken first, this being simply according to 
a rule of procedure, which has nothing to do with the simple fe^T^.] 
question, is the act a tort in both countries or not ? 

With regard to acts done on the high seas, that is to say^ Torts com- 
on board ships outside the limit of jurisdiction at the time of ^h se^ 
the commission of the act, it would seem that the law appli- 
cable under the first part of the above rule would be the 
law of the country to which the ship belonged. It is certain 
that by English law, English ships are supposed to carry the 
English law with them imtil they come within the jurisdiction 
of another country ; and the same rule presumably applies to 
foreign ships. 

Secondly, as to the tortfeasor, or defendant in the action. 

If he is in this country, whether a subject or an alien, an Rale where 

action may be brought against him for a tort committed in fe^r*^ 

the country, and also, subject to the first rule, for one com- »^ro«*» *^^ 

tort com- 
mitted abroad. [See Mostyn v. Fabrigas on this subject.] But mittcd, 

if he is not in this country, then no action can be brought cither'iii 

against him, whether subject or alien, imless he is domiciled f^^^ ^^ 

or ordinarily resident within the jurisdiction (i). 

Thirdly, as to the person injured, or plaintiff in the action. 

His right to sue does not depend in any way upon his Praciicewhere 
nationality. The only disadvantage under which a plaintiff abr^, amd 
resident abroad labours, is that he must (if application is tortcommittcd 
made by the defendant within a proper time) find security land or 
for costs, whether he be subject or alien, unless he possesses 
unencumbered real property within the jurisdiction upon 
which execution can issue for costs of an unsuccessful suit. 

(i) By the Jadicature Act, Order XL, role i (c), Serrice of a writ of 
BYunmons out of the jurudiction may be allowed by the Court wbeneTcr any 
relief is fcoaght o gainst any person domicUed or osnaUy resident within the 
jurisdiction. 

C 
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The rules as to this security are slightly more stringent 
against an alien than against an English subject. 

The tort itself Qn the question of torts committed out of the lurisdiction, 

to be distin- 

guished from it is important not to confuse the law determining whether 
of Ae tort^ an act is or is not tortious with the law which governs 
people's conduct under certain circumstances, the violation of 
which would not of itself be a tort, but would be evidence to 
shew that the tort in question had been committed. For 
example, in England the rule of the road is to pass by the left ; 
in France it is to pass by the right. Where a collision had 
occurred between two vehicles in Paris, failure to observe the 
French rule of the road would be received as evidence of 
negligence, if the action for damages were brought in England. 
The fact that the driver had passed by the left would not 
bring the case within the second part of the first of the above 
rules so as to constitute a good defence. The act complained 
of would not be the passing by the left, but the negligence 
Seiwyn. L.J., in in runnuig down. The English Court would admit proof of 
a P. c. at p. ao3. the foreigu law as one of the facts upon which the existence 

of the tort, or the right to damages may depend, and it then 
applies and enforces its own law so far as it is applicable to 
the case thus established. 
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CHAPTER IIL 



Of Death and the Discharge of Torts generally. 

§ 1. Actio Personalis moritur cum personA. 

This maxim of the Soman law has been made use of at all 
stages of our legal history to convey a general notion of the 
effect of death on the consequences of a tort The terms used "^^"P ®^ ^* 

* maxim ex- 

require, however, some little explanation. Firstly, actio per- pUdned. 
soncUis is not synonymous with personal action, for under this 
head would be included actions on contracts: in using the 
maxim, however, the judges were always careful to explain 
that it was only to be understood of a tort, and so of an action 
essentially personal in its nature. Secondly, the word persona 
suggests the inquiry which person, the injured party or the 
party injuring ? The answer being either. 

It was a principle of the common law that if an injury was Principles of 
done either to the person or property of another, for which kw. 
damages only could be recovered in satisfaction, the action 
died with the person to whom, or by whom, the wrong was 
done. But this rule was greatly altered at an early stage of Exii^t^" 
our legal history by the statute 4 Edw. III. c. 7. ^^^w^b 



Item, Whereas in times past executors have not had actions for a 
trespass done to their testators as of the goods and chattels of the 
same testators carried away in their life, and so such trespasses 
have hitherto remained unpunished : It is enacted, that the executors 
in such cases shall have an action against the trespassers, and 
recover their damages in like mamier as they whose executors they 
be should have had if they were in life. 

And by 25 Edw. IIL, st. 5, c. 5, it was enacted that 

c 2 



statute. 
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DISCHARGE OF TORTS. 



Chap. III. § I. 



The statutes 
explained. 

7 East 128. 



Williams on 
Executon. 



Injuries to 
realty. 



Lord Camp- 
bell s Act. 



" executors of executors shall have the benefit and charge of 
the first testator." 

These statutes being remedial in their nature have been 
construed very liberally, as was explained by Lord Ellen- 
borough in WUsan v. Kimllei/. " It was," he said, " a very 
ancient statute passed at a period when no great preci- 
sion of language prevailed ; and the body of the Act does 
not speak of actions of trespass, though the instance put is 
proper for such an action ; but it speaks of actions for a 
trespass done to the testator's goods; and it enacts that 
executors in such cases shall have an action against the 
trespassers, apparently using the word trespass as meaning a 
wrong done generally, and the trespassers as wrongdoers : it 
does not specify the nature of the action. The words, there- 
fore, were capable of letting in a construction which met the 
mischief intended to be redressed." The efiect of the series of 
old cases interpreting this statute may be put shortly as 
follows : " An executor or administrator shall now have the 
same actions for any injury done to the personal estate of the 
deceased in his lifetime, whereby it has become less beneficial 
to the executor or administrator, as the deceased might have 
had whatever the form of action may be." To enable the 
executor to sue, the injury must have been such as would 
damage or diminish the testator's estate, for the Act ex- 
pressly refers to the "goods and chattels" of the testator, 
and therefore injuries done to the person or to the free- 
hold of the testator do not come within the nuschief of the 
statute. 

The Act 3 & 4 Will. IV. c. 42, enables executors to sue for 
injuries to the real estate of the deceased, and be sued for 
injuries to property, real or personal, by their testator, com- 
mitted six months before his death. 

Finally, by Lord Campbell's Act (9 & 10 Vict. c. 93) the 
executor or administrator of a person killed by " wrongful 
act, neglect, or default such as would (if death had not 
ensued) have entitled the -party injured to maintain an action 
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and recover damages in respect thereof," is enabled to bring 
the action for the benefit of the wife, husband, parent, or 
child of the deceased. 

Thus qualified, the maxim actio personalis moritur cum 
persona is still the law of England. 



(i.) Where tTie deceased is the party injured. 

There appears therefore to be an essential difference between T^e alleged 
actions on contract and on tort, and it has been explained in between tort 
different ways. In WilUams on Executors it is said that ^^^^""^ 
" the reason appears to be that these (debts due and contracts 
broken) are choses in action, and are parcel of the personal 
estate in respect of which the executor or administrator repre- 
sents the person of the deceased, and is in law his assignee." 
In Wills V. Murray it was said that it was due to the pre- 4 Ex: 843. 
sumption of law that the parties to a contract bind not onljf 
themselves, but their personal representatives. C!ontractJ Contracts for 
involving the exercise of personal skill or taste nevertheless! P^"^'^ * 
owing to their peculiar nature, would not be included in this 
presumption ; they do not survive to and are not enforceable 
against the representatives. 

In truth, however, no distinction of principle exists. We 
shall find on examining the cases that the only difference 
between torts and contracts is that there is a presumption of 
damage to the estate in the latter case which does not exist in 
the former ; and that in both cases this presumption may be 
rebutted — in torts to prevent the maxim applying, in breaches 
of contract to introduce its application. 

In Knights v. Quarles the intestate had retained the defen- 4 Mo: Ex: 
dant as his attorney to investigate and procure a good title of 
an estate about to be conveyed to him as purchaser; the 
attorney had accepted a bad and defective title, whereby the 
intestate could not dispose of the estate, and had been put 
to expense in endeavouring to obtain a good title, whereby 
also the property had remained uncultivated and lessened in 
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value. A discussion arose as to whether the action was in 
tort or in contract, but Dallas, C. J., said " it has been ctdmitted, 
and most properly, that it is immaterial whether it be in 
form of tort or contract, as the substance only must be looked 
at." In one respect, wherever death has ensued from a tort, 
it may be said that the estate of the deceased comes to his 
representatives very much smaller than it would have done 
had he lived to augment it ; the maxim however is intended 
expressly to meet this argument, unless indeed it is shewn 
that the estate has really suffered during the lifetime of the 
deceased, in consequence of the accident. An action is then 
L. R. lo maintainable outside Lord Campbell's Act Thus, in Brad- 

C. P i8o . 

' ' . shaw V. Lancashire and Yorkshire By. Co. an action was 

The distinc- ^ 

tion between brought by an executor for damages to the personal estate of 
Lord Camp, the deceased, who died in consequence of injuries received 
S^fofioM^ while travelling on a railway; and the Court of Common 
to the estate pieas held the action maintainable on the ground that the 

examined. ^ 

estate was damaged, not consequentially upon the testator's 
death, but by his inability to attend to his business in his 
lifetime^ which was the direct and natural result of the injury 
he suffered. And his right was held not to be affected by 
Lord Campbell's Act, which provides for compensation to be 
made to certain relatives in respect of the death, but which 
could not be held to affect any right of action which the 
executor would have had if that Act had not passed. Where 
a death has occurred the executor has in reality two actions 
which it would seem may or may not be combined in one ; 
the first on behalf of the family of the deceased consequential 
on the personal injury ; the second on behalf of the estate 
consequential on the loss (if any) to the estate immediately 
and naturally arising out of the accident. 
Two kinds of Accidents may thus cause two sorts of damage : first the 

damage may , ® ' 

result from an damage to property, or the pecuniary loss to the estate of the 
acadent person injured, immediately and naturally arising out of the 

accident ; secondly, the damage to the person, in respect of 
which pecuniary damages are also recoverable. The person 
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injured is entitled to recover both damages in respect of his 
personal injuries, and also as special damages any loss arising 
fix)m the diminution in the receipts of his business consequent 
on his inability to attend to it, and for money out of pocket 
paid to doctors, &c. When the injuries terminate in death, 
the former damages are taken away, the action under Lord 
Campbell's Act being substituted for the benefit of those de- 
pendent on the deceased (i) ; the latter remain, because to that 
extent his estate has been depreciated. Bradshaw's ease was 
followed in Leggott v. Great Northern By. Co. (2), and it was i Q. B. D. 
held that both actions might be brought independently by the ^^* 
executor, and that the second action was not barred by the 
judgment and satisfaction under the first. 

So, too, in the case of contracts it is essential, in order for Contract 

• C2SCS 

the action by the executor to be maintainable, that the estate examined, 
should have been diminished. This question was much 
discussed in Chamberlain v. Williainson, an action by the 2M.&S.408. 
administrator for a breach of promise of marriage made to the 
intestate by the defendant : " The general rule of law," said 
Lord Ellenborough, C. J., " is a>ctio personalis nwritur cum per- 
sand; under which rule are included actions for injuries 
merely personal Executors and administrators are the re- 
presentatives of the temporal property, that is, the debts and 
goods of the deceased, but not of their wrongs, except where 
those wrongs operate to the injury of their personal estate. 
Marriage cannot be considered as an increase of the individual 
transmissible personal estate." For the action to be matu- 
tainable it was consequently held essential to prove special 
damage: that is to say, that the estate had in fact been 
damaged. 

This rule was said to apply with equal if not greater force 
to all actions founded on an implied promise to a testator, 

(i) Lord OampbeU*B Act does not create another cauae of action ; therefore 
if the deceased has already recovered in respect of his personal injuries, his 
wife and family have no action under the Act : Bead v. Great EaUem By. Co. L. R. 3 Q. B. 

(2) But not without doubt. It is however submitted that Brad8haw*$ 555. 
ea$e is good law. 
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" where the damage subsists in his previous personal suflFer- 
ing " : because if it were not so, actions could be brought for 
" all injuries affecting the life or health of the deceased ; aU 
such as arise out of the unskilfulness of medical practitioners ; 
the imprisonment of the party brought on by the negligence 
of his attorney, for all these would be breaches of the implied 
promise by the persons employed to exhibit a proper portion 
of skill and attention " ; but the learned Chief Justice con- 
sidered it clear that such actions could not be brought. Under 
this cat^ory, of course, come the two railway cases just con- 
sidered. 
Cases of pure Qn the other hand, reverting to pure torts, it is not strictly 
mined. accurate to say that actions in respect of them always die 

with the person injured; they also survive if his estate 
has suffered. The instances which are usually given of 
actions brought by an executor for damage done to the estate 
are, " replevin or detinue for taking of goods in the lifetime of 
his testator, because the property still continues, and so does 
the wrong to his estate. So he may have trover for any con- 
version in the life of the testator "; so also an action will lie 

4 Mod: 403. ** ^^® ^^^ ^^ ^ executor against a sheriff for a Mse return 
12 Mod: 71. in the lifetime of the testator : WUKams v. Cary ; and also 
2 Ray m: 971. for an escape : Berwick v. Andrews. ** And the reason is that 

by their wrongs the value of the testator's personal estate was 
4 C. p. D. 40. diminished " (Bramwell, L. J., Tioycross v. Orant). The question 

then arises whether, as in the cases of implied contract, special 
damage to the estate must be shewn. Lord Justice Bramwell 
held that it was not necessary, and that it would be sufficient, 
if the injury, jfrom its nature, must diminish the personal 
assets. In Twycross v. Grant the action was brought to 
recover from the promoter of a pubUc company the price paid 
by the plaintiff for shares which had proved valueless, on the 
ground that the prospectus issued by them omitted to disclose 
certain contracts which, under sect 38 of the Companies Act, 
1867, ought to have been specified therein. The Court of 
Appeal held that it was an action for a wrong done, not to 
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the intestate himself, but to his property, and that therefore 
it could be maintained, or continued, by the executor. 

The general rule therefore would seem to be as follows. General rule 
The damage to the estate need not be specially pleaded aa ^n^r^ctl^'and 
a general rule in breaches of contract, and in some cases ^^^- 
of tort, where, from the nature of the injury, it is clear the 
damage must have occurred ; but as a general rule in torts, 
and in some cases of contract, more especially where there has 
been a breach of a promise implied in the terms of it, and 
where the injury is not apparent, special damage to the estate 
must be shewn in order to support the executor's action. 
In other words, the presumption in cases of contract is that 
the estate of the deceased has sufifered, but in cases of tort 
the presumption is that it has not. But in either case the 
presumption may be rebutted, in some cases of contract the 
actual damage having to be proved, and in some cases of tort 
the actual damage not having to be proved. 

(n.) JVJiere the deceased is the tortfeasor. 

The law was laid down by Lord Mansfield in HamUy v. i Cowp: 371. 
Trott, an action of trover brought against an administrator Causes of 

. , , .„ - « . ' , , action which 

with the will annexed, for a conversion by the testator in his survive 
lifetime. A verdict was found for the plaintiff, but the Court executor?* 
unanimously arrested the judgment, on the ground that the 
cause of action was a personal tort which died witli the person : 
" Where the cause of action is money due or a contract to be 
performed, gain or acquisition of the testator by the work and 
labour or property of another, or a promise of the testator 
express or implied : where these are the causes of action, 
the action survives against the executor. But where the 
cause of action is a tort or arises ex delicto, supposed to be by 
force and against the king's peace, there the action dies ; as 
battery, false imprisonment, trespass, words, nuisance, escape 
against the sherifiT, and many other cases of the like kind. . . . 
Id every case where any price or value is set upon the thing 
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General rule 
laid down 
by C. A. 



in which the offence is committed, if the defendant dies, his 
executor shall be chargeable: but where the action is for 
damages only, in satisfaction of the injury done, then his 
executor shall not be liable. ... So far as the tort itself goes, 
an executor shall not be liable ; and therefore it is that all 
pubUc and aU private crimes die with the offender, and the 
executor is not chargeable: but so far as the act of the 
offender is beneficial, his assets ought to be answerable, and 
his executor therefore shall be charged." This judgment was 
elaborately reviewed very recently by Bowen, L. J., in Phillips 
24Ch:D. 439. v. Homfray, in which case the plaintiff claimed to be com« 

pensated for the secret and tortious use made by the deceased, 
during his lifetime, of the underground ways and passages 
under the plaintiff's farm, for the purpose of conveying his 
coal and ironstone. The main principle of law was held to be 
that the remedy for a wrongful act, apart from contract express 
or implied, ceases on the death of the wrongdoer in every case 
except those in which property, or the proceeds or value of 
property, belonging to another have been appropriated by a 
deceased person and added to his own estate or moneys; 
the action being in substance to recover the property or its 
value. ** Where there is nothing among the assets of the de- 
ceased that in law or in equity belongs to the plaintiff, and 
the damages which have been done to him are unliquidated 
and uncertain, the executors of a wrongdoer cannot be 
sued merely because it was worth the wrongdoer's while to 
commit the act which is complained of, and an indirect benefit 
may have been reaped thereby to himself. Two illustrations 
can be given of the above distinction with regard to the 
liability of executors. The produce, proceeds, or value of 
waste, equitable or legal, committed by a tenant for life, can 
be followed into the hands of his executors, and retaken from 
them. If he has wrongly cut timber, the timber or its pro- 
ceeds or value can be followed. But no action for waste — 
permissive or voluntary — ^as such, lies against the executors 
of a tenant for life. By non-repairing a house, or by ploughing 
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up ancient meadow, the tenant for life may have indirectly 
benefited himself or saved his own pocket But neither law 
nor equity recognises in this indirect benefit which he may 
have received, any ground for proceedings against his execu- 
tors. A second illustration may be given of the distinction 
we have referred to. The rents, or the produce or profits of 
land which have wrongly been received by a person other 
than the rightful owner (as a rule, and subject to certain 
exceptions that we need not now discuss) may be pursued by 
the rightful owner, and recovered from the wrongdoer, or, if 
he is dead, from his estate. But there is a sense in which 
the term "profits " is used, with reference to land, to represent 
the unliquidated damages recoverable in respect of a trespass, 
as when an action for mesne profits is maintained, to recover, 
not the rents or produce of land, or their equivalent, but com- 
pensation for the bare possession, wrongfully taken and held, 
of the land itself. An action for mesne profits, in this 
narrower sense, will not lie at common law, and apart from 
statute, against executors, and no accoimt would be decreed 
in equity, except in a case where the profits were either pro- 
perty, or the produce or profits, or value of property actually 
received." The whole law on the subject and the early cases 
were then passed in elaborate review, and the Court held that 
the rule they had laid down was to be applied strictly, and 
the mere fact that expense had been saved to the estate 
was not sufficient to bring the case within those actions which 
may be brought against the executor. 

One further test was proposed : whenever it would have Test rappiied 
been possible for the plaintiflf in the testator's lifetime to have ^^^er. ** ^ 
waived the tort and brought an action on an implied contract 
or duty, such action survives against the executor. '* In other 
words, could the plaintiff have sued the deceased at law in 
any form of action in which * not guilty ' would not be the 
proper plea ? " This point will be considered later in this [posi, p. 34.] 
chapter. 

The case of Kirk v. Todd, decided by Sir G. Jessel, M.E., 21 Ch:D. 484. 
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was a similar case. The owners of certain dye works sued 
the original defendants for fouling and polluting a brook. 
The action was held not to survive, "because it did not 
appear that the defendant got any benefit by fouling the 
stream," although, as Bowen, L.J., explained in the subse- 
quent case, " in every case where one man fouls the flow of 
water to which another is entitled, he probably saves himself 
expense by doing so." 

The Court held further, that there was no equitable doc- 
trine which could extend or vary these rules of the common 
law (i). 

In Peek v. Oumey an action for deceit against a director of 
a company for misrepresentation in a prospectus was held 
not to survive against his executors. 

The distinction between this case and Turn/cross v. Orant 
is obvious : in that case the estate of the deceased had been 
affected, but in this case it was not, because the benefit of the 
director's deceit was derived by the company. Where, how- 
ever, a direct benefit to the estate has been derived by a 
fraud, it is presumed that the action would survive ; the stress 
in the case of Phillips v. ffomfray, being upon the indirect 
benefit derived by the testator from his act. 



General rule 
on entire 
subject. 



Taking both cases of tortfeasor and injured party together, 
the rule to be deduced is shortly this : that the action for 
personal injuries survives to or agaiQSt the executor if the 
estate has been prejudiced or has profited, as the case may be. 



Same rule It frequently happens that the question arises in the course 

death^ccure ^^ ^^^ action, or pending an appeal from a judgment on which 

during pro- execution has been stayed ; the same rules apply, the essence 

giess of action. 



I De G. J. & 
S. 678. 



(i) The case in which equity has gone furthest would seem to be WdUham 
V. Staintmht in wbich two confidential agents of a partnership had concurred 
in a breach of duty towards the firm ; and although only one of them had 
derived any benefit from the fraud, the other was liable in equity for the 
benefit so deriyed ; the Court held, therefore, that the liability attached to 
his personal representative as if his estate had been actually benefited. 
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of them being that they relate to claims for unliquidated 
damages which have not been perfected by final judgment : 
Smith V. Eyles, 

§ 2. Statutes of Limitation. 

It is convenient, but somewhat inaccurate, to say that a Effect of Li- 
tort is discharged by effluxion of time. The more correct ""^^^^i* ^^t 
expression is that if an action is not brought for a tort within action, 
a certain time (varying according to the nature of the tort) 
after it has been committed, the defendant is at liberty to 
plead the Statute of Limitations. If he does so, the remedy 
is gone so far as the Courts of this country are concerned. 
These statutes being part of the lex fori, tliis rule is equally 
applicable to torts committed abroad or in this country. But 
on the other hand, they only affect the remedy in this country, 
and an action may still be brought in respect of the tort in 
the Courts of another country, subject to three conditions : 

1. That the defendant is amenable to the jurisdiction of 
the Courts of the foreign country according to the law it 
administers ; 

2. That the case falls within the law of torts of that 
country ; 

3. That the action is not barred by time by the statutes of 
limitation of that country. If an action is so brought, and 
the plaintiff obtains judgment in the foreign Court, he may 
bring an action in the English Courts on the foreign judg- 
ment, notwithstanding the right on the original c^use of action 
has been barred by the English Statute of Limitations. 

Sect. 3 of the " Act for Limitation of Actions, and for avoid- Limitations of 
ing of suits in law" (21 Jac. i, c 16), so far as it relates to Jort?°* ^^ 
torts, is as follows : — 

That all actions of trespass quare daruum f regit, all actions of 
trespass, detinue, actions in trover, and replevin for taking away of 
goods and cattle, all actions upon the case, and all actions of assault, 
menace, battery, wounding and imprisonment, or any of them, shall 



30 DISCHARGE OF TORTS, Cbap. HI. § 2. 

be commenced and sued within the time and limitation hereaffier ez- 
pressedj and not after (that is to say), the said actions npon the case 
(other than for slander), and the said actions for trespass, detinue, 
and replevin for goods or cattle, and the said actions of trespass quare 
dausum fregit^ within six years next after the cause of such actions 
or suit, and not after ; • 

and the said actions of trespass, of assault, battery, wounding, 
imprisonment or any of them, within four years next after the cause 
of such actions or suit, and not after ; 

and the said action upon the case for words, within two years next 
after the words spoken, and not after. 

and by sect. 7, if the plaintiff at the time the cause of action 
accrued is within the age of twenty-one years, or is ^feme 
covert, or non compos mentis, the limiting time shall not begin 
to run against them until they become of full age, or discovert, 
or of sane memory. 
Special cases. Where rights and duties are created by statute there is 
usually inserted a clause limiting the time within which 
action may be brought. Thus an action for infringement of 
copyright must be brought within twelve months from the 
date of the iofringement. So no action may be brought 
against any justice of the peace for anything done by him in 
the execution of his office unless it be commenced within 
six calendar months after the commission of the act com- 
plained of. 

The time ^^ most important question which arises in connection 

fr^"the°hTp- ^^^ ^^ Statutes of Limitation is the determination of the 
pening of the time from which the Umiting period begins to run. 

damage. 

We have already seen that a tort is not complete until 
damage has resulted from the act. Obviously, therefore, the 
time of limitation cannot begin to run until this damage has 
occurred, and does begin to run immediately on its occurrence. 

This point is not a little confused by the introduction of the 
familiar principle — ^that wherever a right has been violated a 
cause of action will lie for at least nominal damages: and 
therefore it has been assumed in several cases that the time 
of limitation must begin to run from the conamission of the 
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act which violates the right This principle we propose to 
discuss at length in the chapter on Damages. We may, 
however, for the purpose of this chapter, avail ourselves of 
the result of that discussion* It will be found that, depen- 
dent on the nature of the act, the law presumes that damage 
must flow from some acts as a necessary and inevitable con- 
sequence ; and from other acts the law does not presume this 
as an inevitable consequence. Where there is a presumption 
of damage the rule already given still applies, the time 
running from the damage ; in this case the act and the or, from the 

surt if the Isiw 

damage coincide in point of time, and the cause of action presumes 
being complete on the happening of the act, the time appears *^*™8^ 
to run from the act The rule, however, is the same in both 
cases. 

The action for words affords a simple illustration of thia Example from 
In five cases (of which four are slander proper, and one is 
Kbel) the law presumes damage to foUow from the act of ^'' '* ^^' 
speaking or writing the words, and the cause of action arises 
immediately the words are uttered ; in all other cases the law 
does not presimie that damage must have followed from 
speaking the words, and therefore the cause of action does 
not arise until it is shewn that damage has in fact followed. 
But in both cases the cause of action is none the less the 
resulting damage, and consequently the time of limitation 
runs in both cases from precisely the same point, namely, the 
happening of the damage : Saunders v. Edtoards, In the i Sid: 95. 
first five cases this point coincides with the time of the com- 
mission of the act ; and a difficult question might possibly 
arise, whether the recovery of nominal damages for the viola- 
tion of a right to which the law attached damage by presump- 
tion, would be a bar to the subsequent recovery of substantial 
damages actually suffered, even though the limiting period 
calculated from the commission of the act (the presumption 
of damage completing the cause of action) had expired. (This 
was suggested by Bowen, L.J., in Mitchell v. Darky Main 14 Q. B. D. 
CollUry Co.) " P" '"• 
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• ^^^^' M^' '^^^ subject has been discussed in several very important 

161. ' cases arising out of the subsidence of land : Boberts v. Bead,^ 

4 9°H.*L.*ca; Gilion V. BoddiTigton? Nicklin v. Williams ' (overruled), Bddc- 

, 503* house V. Bonomi,^ Whitehouse v. FdUmes^ and Xam& v. 

Av Vm/* Xj* 

N. s. 765. Walker^ They were all elaborately reviewed by the Court of 
389. ' * Appeal in the recent case of Miichdl v. Barley Main CoUiery 

125? ' ^^'>^ *^^ ^* ^^ ^® sufficient for our purpose to apply the 
judgments there delivered to the ordinary state of facts. 
Example from The plaintiff is the owner of land under which there are 
d^e of'l^d ^^^ belonging to the defendant. The minerals are ex- 
cavated, and after the lapse of some time a subsidence occurs 
in the land above, doing damage not only to the land but, for 
example, to buildings erected on it. Under these circum- 
stances the question arises what is the cause of action, the 
excavation or the subsidence? But the excavation was a 
rightful act : and " an act which is right at the time when it 
is done, cannot be turned into a wrongful act by something 
that happened subsequently. Therefore it was held by the 
9 H. L. ca : House of Lords in Backhouse v. Bonojni, that the excavation 
^^^' was not the cause of action ; it was only the cause of the 

cause of action ; the cause of action was the subsidence and 
that alone ; the defendant had so used his property as to make 
the plaintiffs' property subside, and it was the making their 
property subside which was the cause of action." The wrongful 
act is therefore the omission after excavation to take precau- 
tions against the consequences of that excavation. 
Case of second But Buppose that some years after the damage arising from 
the first subsidence has been compensated for, a second subsi- 
dence occurs. "The mineowner has excavated in his own 
property ; he knows that he has caused a subsidence to his 
neighbour's property, and he knows that that neighbour is 
entitled to damages for it : will he run the risk of allowing 
that excavation to continue, the effects of which he may 
obviate by immediately putting a wall or propping up his 
own property ? There is nothing to prevent him : will he 
allow it to continue or will he not ? If he does nothing, he is 



subsidence. 
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not counteracting the effects on his neighbour's property of 
something which he has done on his own ; he is not counter* 
acting that mischief to his neighbour by doing something on 
his own property ; and if there is a new subsidence, that will 
give his neighbour a new cause of action" (Brett, M.R.). 
Therefore each subsidence is a new cause of action, although 
the causa catisans of each subsidence may be the same ; in 
other words, each fresh subsidence is a firesh interference 
with the enjoyment of property, and is, as it arises, a wrong 
done, creating a new cause of action. 

From this it follows that where the wrong done is of a Condnuing 
continuing nature, as in false imprisonment, the cause of ^^j^^ 
action continues de die in diem, and therefore an action may 
be brought at any time within the limiting period, as calcu* 
lated from the cessation of the wrong, for so much of it as 
occurred within that period. If after action brought, the 
wrong is still continued, a fresh cause of action arises : sub- 
ject of course to the duty (as explained by Brett, M.R.) to 14 q. b. d. 
sue for injuries both existing and prospective, if the nature ^ P* '^^ 
of the case allows it 

It will be useful to notice one other case, Wilkinson v. Example from 
Verity. Goods had been bailed by the plaintiff for safe ^"^^ 
custody to the defendant, who sold them. The plaintiff, more ao6. 
than six years after the sale, and in ignorance of it, demanded 
the return of the goods, which the defendant refused In an 
action of detinue the defendant pleaded that the cause of 
action had not accrued within six years. The Court held that 
if the action had been for damages for the conversion, " in 
which the demand and refusal woidd have been only evidence 
of a conversion," the defence under the statute could have 
been maintained, and the ignorance of the plaintiff could not 
have prevented its operation. But the action of detinue in 
this case was resorted to " for the purpose of asserting against 
a person entrusted for safe custody a breach of his duty as 
bailee, by detention after demand, independent of any other 
act of conversion, such as woidd make him liable in an action 

D 
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of trover/* and that therefore the statute began to run from 
the date of the demand and refusal 
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§ 3. Accord and Satisfaction. 

So long as the damages remain unliquidated^ the person 
injured may accept from the tortfeasor any sum agreed upon 
in fuU discharge of his claim against him, 

The receipt, however, is not an absolute estoppeL In 
Stewart v. Qreai Western Ry, Co., while the plaintiff was lying 
suffering from an accident, persons went to him on behalf of 
the company, and induced him to accept a small and almost 
nominal sum in full of all demands, making false representa- 
tions to him as to the medical opinion which had been given 
about his state. In a subsequent action the Court held that 
the company was not entitled to use at all^ for any purpose 
or under any circumstances, the document which had been 
obtained in that way. So if a receipt is given for an amount 
received in discharge of damage, on the understanding (not 
expressed in the document) that the person injured should 
not thereby exclude himself from further compensation if his 
injuries turned out more serious than was supposed at the 
time, he will not be debarred from suing for damages in re- 
spect of injuries which have developed subsequently : Lee v. 
Lancashire and Yorkshire By, Co. 

If, however, the damages are in the nature of a liquidated 
demand, the receipt of a smaller sum will not be a good dis- 
charge of the whole : Foakes v. Beer, 



Explanation 
of rule as to 
waiver. 



§ 4. Waives of Torts. 

The question of waiver of torts is an interesting but, in the 
present day, not a very practical question. It is a point which 
arises in connection with the distinction between torts and 
breaches of contracts. It applies, however, only to implied 
contracts, and the principle may be stated in this form : 
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where the circumstances under which the law will imply a 
promise and so raise a contract which does not exist in fact, 
are such as also to fall within the definition of a tort, the 
party injured may sue in tort, or if he please, may waive the 
tort and sue in contract on the implied promise. For example, 
the enjoyment by one man of another man's property, real or 
personal, may be had without his leave or licence so as un- 
doubtedly to constitute a trespass, but yet " under such cir- 
cumstances as leave still open, as a reasonable inference, the 
presumption that it is taken on the terms of payment, just 
as a man who takes a bun from the refreshment counter at a 
railway station, takes it on the implied promise to pay for it. 
So actions of assumpsit have been held to lie for the rents of 
land improperly received under pretence of title : see Bacon's 
Abridgment, Assumpsit (2) ; Clarence v. Marshall, per Bay- 2 C, & M. 
ley, B. (Bowen, L. J., Phillips v. Hbmfray), It will be sufficient ^ ^h : D. at 
to notice one of the extreme cases in which the rule has been P- 462. 
applied: Lightly v. Clouston, An apprentice had been se- i. *^|""^* 

, ^ Example from 

duced &om on board the plaintiff's ship at Jamaica, and caseofseduc- 
employed by the defendant as a mariner to assist him in 
navigating his own ship from Port Royal home. An action 
of tort could have been brought by the master for the seduc- 
tion per quod servitium amisit ; he however brought an action !>»'» p- 3s8.] 
of indebitatus assumpsit for work and labour performed for 
the defendant at his request by the apprentice of the plain- 
tiff, to the profits and receipts of whose work and labour the 
plaintiff was, as the master of the said apprentice, by law en- 
titled. Lord Mansfield said that it was difficult on principle 
to distinguish the case from those that had arisen on bank- 
ruptcies and executions, and in which it had been held that 
trover might be converted into an action for money had and 
received, to recover the sum produced by the sale of the 
goods : and that the practice was beneficial to the defendant^ 
because a jury may give in damages for the tort a much greater 
sum than the value of the goods : " In the present case the 
defendant wrongfully acquires the labour of the apprentice : 

D 2 
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and the master may bring his action for the seduction. But 

ft 

he may also waive his right to recover damage for the tort, 
and may say that he is entitled to the labour of his appren* 
tice, that he is consequently entitled to an equivalent for that 
labour, which has been bestowed in the service of the defen- 
dant. It is not competent for the defendant to answer, that 
he obtained that labour, not by contract with the master, but 
by wrong ; and that therefore he will not pay for it. This case 
approaches as nearly as possible to the case where goods are 
sold, and the money has found its way into the pocket of the 
defendant ; " which actions," said Bowen, LJ., " had become 
familiar to the common law as far back as towards the end 
2 Rayin:i2i6. ^f ^he 17th century : see Lamine v. DowelV 
Connexion The form of actions being now of no importance, this point 

of waiver and would, as we have said, have little practical importance ; it 
2^^ *° throws, however, some light on the application of the maxim 

actio personalis moritur cfwm, persond. It was argued in 
24Ch:D. 439. Phillips v. Homfray that where under the old procedure the 

tort could be waived and the action brought in contract, the 
i<m/^,p. 95.] maxim did not apply. We have already pointed out that 

there is no fundamental difference between torts and con- 
tracts so far as this maxim is concerned. It was however 
necessary to meet the argument from the rule of waiver: 
and the Court laid down the following rule: "We do not 
believe that the principle of waiving a tort and suing in 
contract can be carried further than this — ^that a plaintiff is 
entitled, if he chooses it, to abstain from treating as a wrong 
the acts of the defendant in cases where, independently of the 
question of wrong, the plaintiff could make a case for relief." 
Thus in cases where nothing further appears in evidence but 
that one person is the owner of land and that another has 
taken possession of and enjoyed it, an action for use and 
occupation has been upheld, the inference, in the absence of 
proof to the contrary, having been allowed to be drawn, that 
True limit of the enjoyment was by permission of the rightful owner : but 
"^ such cases " according to the better opinion, have been con- 
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fined to the class of cases where the defendant is not a tres- 
passer setting up an adverse title, but where there are no 
circumstances that n^ative the implication of a contract : '* 
consequently in the case it was held that there was no im- 
plied contract by the deceased to pay for his wrongful user 
of the plaintifTs land. 



§ 5. The Effect of Bankruptcy on Torts. 

(i.) Where the tortfeasor becomes bankrupt. 

The eflTect of bankruptcy on the liability of a person for his 
torts is best expressed by quoting sect 37 (i) of the Bank- 
ruptcy Act of 1883 : — 

Demands in the nature of unliquidated damages arising other- Liability of 
wise than by reason of a contract, promise, or breach of trust, shall continueT*^ 
not be provable in bankruptcy. 

The liability for torts therefore continues irrespective of 

bankruptcy proceedings, and an action for damages will not 

be restrained : ex parte Baum^ re Edwards; and the final dis- L. R. 9 Ch : 

673. 
charge will not operate as a discharge of any other debts than 

those provable in the bankruptcy [sect 30 (2)] : Johtison v. l. R. 4 Q. B. 
Skafte. It would seem, however, to be otherwise if the party '^^^ 
injured has waived the tort and sued on the implied contract : 
Parker y. Norton. 6 T. R. 695. 

It is to be noticed also that the section only applies to nnless dam- 
demands in the nature of unliquidated damages : therefore if ^^me^iiqui. 
the damages in tort become liquidated before the receiving dated: 
order is made, as by judgment being signed in the action, 
they may be proved for in the bankruptcy, and will be dis- 
chaiged by the order of discharge : ex parte Brooke, re New^ 3 Ch : D. 494. 
man. So where the damages are &om their nature liquidated 
the same rule will apply : as in an action for infringement of 
patent where the relief claimed is an account of gains and 
profits made by the sale of the infringing article : Waison v. 20 Cb : D. 
HoUiday, 
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(ii.) Where the party injured becomes bankrupt 

The effect of bankruptcy is, by sect. 44 (i), to pass to the 
trustees. 

All such property as may belong to or be vested in the bankrupt 
at the commencement of the bankruptcy, or may be acquired by or 
doYolve on him before his discharge. 

The trustees, therefore, are the proper parties to maintain 
an action for injuries done to real or personal property, which 
has become vested in them by reason of the bankruptcy ; but 
they cannot maintain an action for injuries to the person or 
personal feelings of the bankrupt. They cannot sue, for 
example, for damages for a Ubel upon him, although the in- 
jury occasioned thereby to the man's reputation may have 
been the sole cause of his bankruptcy ; nor can they sue for 
damages for an assault upon the bankrupt,, or for the seduc- 
tion of his servant. And further, if the damages have been 
recovered by the bankrupt they do not pass to his trustee : he 
cannot intercept the damages or prevent him from expending 
them on his own maintenance, unless he has accumulated 
the money and invested it in property: ex parte Vine, re 
Wilson. 

This rule, however, is to be strictly applied to injuries which 
have not affected the bankrupt's estate: therefore, where 
a declaration alleged a false representation whereby the 
plaintiff was induced to make certain advances and payments 
of money, it was held that the right to sue passed to the 
trustees : Hodgson v. Sidney, The trustees of a bankrupt, like 
the executors of a deceased person, represent the estate, and 
it will be seen that practically the principles which apply to 
the trustees are identical with those which apply to executors 
which have already been considered. 
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§ 6. The Effect of Mabruge on Torts. 

(i) Where the tortfeasor marries. 

The eCTect of marriage on the torts of a woman committed Married 
before her marriage is dealt with by the Married Woman's fo^^e- 
Property Act, 1882. By sect 13 it is provided that a woman JJJ^^^^t 
after her marriage shall continue to be liable in respect and of her separate 
to the extent of her separate property for aU wrongs com- 
mitted by her before her marriage : and she may be sued for 
any liability in damages or otherwise in respect of any such 
wrong ; and all sums recovered against her in respect thereof, 
or for any costs relating thereto, shall be payable out of her 
separate property; and as between her and her husband, 
unless there be any contract between them to the contrary, 
her separate property shall be deemed to be primarily liable 
for all such wrongs, and for all damages or costs recovered in 
respect thereof 

And by sect 14 it is provided that a husband shall be Hnsband 
liable for all wrongs committed by his wife before marriage, to ^ ,^.nuptial 
the extent of all property whatsoever belonging to his wife ^^'^^ T^o- 
which he shall have acquired or become entitled to from or perty received 
through lus wife, after deducting therefrom any payments 
made by him in respect of any ante-nuptial liability of lus 
wife: but the husband shall not be liable for ante-nuptial 
wrongs any further or otherwise. 



(iL) WTiere the injured party marries. 

With regard to the effect of marriage on torts committed Married 
against a woman before marriage, sect i (i) of the same ^e'for torts; 
Act provides that a married woman shall be capable of damages bc- 

* ^ coming her 

suing and being sued in tort or otherwise, in all respects as if separate pro- 
she were 9^ feme sole ; and any damages or costs recovered by 
her in any such action or proceeding shall be her separate 
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property. And this presumably relates as well to torts com- 
mitted against her before, as to those committed after^ her 
marriage. 

[A»'. p.44.1 Torts committed by married women will be considered 

under the head of Tortfeasors. 
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CHAPTER IV. 

Of Tortfeasors. 

To the general principle that a person is liable civilly for 
his torts there is no exception. The protection which the law 
affords to infants, married women (i), lunatics, and drunkards 
in respect of their contracts is not extended to their torts, 
nor is there any analogy between the rules of exception 
depending on the criminal law, and the rules as to tortious 
liability. 

Any exception to this general rule will be found traceable 
to the principle discussed in the chapter on Mens Bea, that no cchap. viij 
liability attaches to an involuntary act : and the subject of 
lunatics and drunkards will be postponed to that chapter. 

In this chapter we propose to consider the law with regard 
to tortfeasors generally, including thereunder the liability of 
certain people for the acts of others, and for the consequences 
which may result from the possession of certain kinds of 
property. In the case of a tort committed by a servant, the 
master is in the eye of the law a tortfeasor : and so is the 
owner of a wild animal who has bitten a passer-by. The 
main principles discussed, under the general head of tort- 
feasors, will therefore be : 
The liability of certain people for their own acts. [W ». «. 3. 4. «-3 

The liability of certain people for the acts of others. (^ 5* 7) 

The liability of certain people as owners of mischief- [#^8,9.] 
causing property. 

(i) The case of married women is however not free from difficiilty : iee 
poit, p. 44. 
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§ I. Infants. 

Infants are In general, as we have said, the plea of infancy constitutes 

lorts, ^^ defence to an action of tort : " If an infant," said Lord 

8 T. R. 335. Kenyon, C. J., in Jennings v. Bundall, " commit an assault or 

utter slander, God forbid that he should not be answerable 
for it in a Court of Justice." A difficulty must inevitably 
arise, however, from what we have already hinted, as to the 
very great difficulty of distinguishing accurately between 
torts and contracts. For many breaches of contract an action 
in form ex delicto could be brought : but it was laid down in 
unless the i]^q (»ase just cited, that if the action were really ex contractu 

action IS really "^ "^ 

based on con- it should not be tumed into one ex delicto for the purpose of 

tracts 

avoiding by a technicality the efficacy of the plea of infancy. 
The plaintiff in the case declared that at the defendant's 
request he had delivered a mare to him to be moderately 
ridden, and that the defendant maliciously intending, &c., 
wrongfully and injuriously rode the mare so that she was 
damaged. The Court held it was clearly a case of contract, and 
that the words "wrongfully injuriously and maliciously " in the 
declaration coidd make no difference. But where an under- 
graduate contracted with the plaintiff for the hire of a mare, he 
being told at the time that it was not let for jumping because 
the charge would be different, and he lent it to a friend who 
staked it, it was held that a wrong had been committed quite 
independent of the question of necessaries which would arise 
on the plea of infancy, and that it was a trespass not within the 
object and purpose of the hiring. Therefore, notwithstanding 
the general principle which was noticed by the judges that 
by suing ex delicto the plaintiff could not change the nature 
and extent of an infant's liability, the plaintiff recovered the 

14CB: N.S, value of the mare: Bumard v. Haggis. On the same prin- 
ciple, if an infant enters into a contract with respect to goods, 
and they are delivered to him, he will not be held liable in 

I Sid : at trover and conversion for them : Maniby v. Scott. " For in this 
way all the infants in England would be ruined." 
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Where therefore the contract has been induced by fraud, Not liable for 

fraud inducing 

as in BarUett v. WdUy more especially if the fraud be the contract. 

_ 'O (fc O 6-2/% 

representation that the contracting party was of full age, an • • j«- 
action for deceit or fraudulent misrepresentation will not lie. 
This principle has been acted on in several cases. As in i Sid : 258. 
Johnson v. Pye^ and Price v. Hewett, where a loan was obtained 8 Ex : 146. 
by an infant in this manner: Oreen v. Greenbank, where 2 Marsh: 485. 
an infant sold a horse warranting it sound : and Grove v. i Keb : 778. 
Nevill, where the sale was of another's goods, the infant re- 
presenting them as his own : — " The defendant pleads nong^e 
at the time of sale. To which the plaintiff demurred : and 
by Crofts, this being a tort as waste or escape, nonage is 
no plea. Sed curia contra. This being no actual tort, or 
anything ex delicto, but only ex contractu which is voidable 
by plea. But it's a tort by construction of law. Windham 
doubted." 

This rule may be put in another form : " Where the sub- 
stantial ground of action rests on promises, the plaintiff 
cannot by changing the form of action render a person liable 
who would not have been liable on his promise." 

A distinction was, however, taken in Mills v. Graham. The i B. & P : 
plaintifiT sent some skins to the defendant to be finished at a ' ' 
certain price. The defendant refused to re-deliver them, 
alleging infancy. Lord Mansfield held that as there could 
be no bailment on this account, the goods had been wrong- 
fully in the defendant's hands from the beginning, and that 
an action for detinue could be brought It must be confessed 
that the distinction is not very clear, because the fact that 
the transaction had been induced by fraud was expressly 
recognised. In Bristow v. Eastman an infant had embezzled i £sp : 172. 
money, and Lord Kenyon held (apparently on a principle, the 
converse of that laid down in Grove v. Nevill), that an action 
for money had and received would lie to recover it : because but liable in 
although the action was in point of form ex contractu yet in tract if it is in 
substance it was ecd delicto. In this case too it was said that l^}!^^^^^ ^^^ 

a tort. 

" if an action of trover had been brought for any part of the 
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Resnlts of It foUows &om the rule of joint and several liability, that 

several lia- if one joint-tortfeasor alone is sued, he has no right of action 
hility. £^j, indemnity over against his co-trespassers : Mereweather v. 

8 t"r!"iS6.^' Nixam. Nor, if all are sued and all the damages are levied 

against one, is there any right of contribution from the others : 
I Camp: 344. j^arebrother v. Avdey. Unless, of course, there is an express 
specSl ^ee- agreement to indemnify ; but this will not be implied from 
™^°^' the mere fact of employment, or where one commits a tres- 

pass at the request of another. That is to say, the master 
and servant being both trespassers, the servant cannot sue the 
master for indemnity ; but if the servant has committed the 
trespass and the master has been held liable, he may sue the 
servant : but this is not a case of indemnity. 
Judgment So if an action is brought against one of several joint 

against one a tortfeasors, and judgment recovered, it will be a bar to an 

oar to action » a o 

against others, action against the others, although the judgment is not 

satisfied. 

Cro: Jac: 73. This was laid down in Brown v, Waottonj in which the de- 
fendant pleaded judgment recovered against a co-trespasser : 
" All the Court held the plea to be good ; for the cause of 
action being against divers, for which damages nncertain are 
recoverable, and the plaintiff having judgment against one 
person for damages certain, that which was uncertain before 

Reasons for is reduced in rem jvdicoUam and to a certainty." And Pop- 
ham, G.J., added: ''If one hath judgment to recover in 
trespass against one, and damages are certain, although he be 
not satisfied, yet he shall not have a new action for this tres- 
pass." This case was approved in Baron Parke's elaborate 

13M. & W. jiidgment in King v. Hbare. The reason " that the damages 
are reduced to a certainty," which lies at the root of the 
maxim transit in rem judiccUam — that the cause of action is 
changed into matter of record, which is of a higher nature, and 
the inferior is merged in the higher — was held as applicable 
to the case of joint defendants as to a sole defendant Another 
reason is that although there are several defendants there is 
but one cause of action. " The judgment of a court of record 
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changes the nature of that cause of action, and prevents its 
being the subject of another suit, and the cause of action 
being single, cannot afterwards be divided into two." These 
two cases were again discussed in Brinsmead v. Harrison^ and L- ^- 7 C. P. 
a third reason advanced in support of the rule, " if it were 
held not to be a defence, the effect would in the first place be 
to encourage any number of vexatious actions, whenever there 
happened to be several joint wrongdoers," a principle which 
we shall find frequently acted on by the Courts. (See also 
Buckland v. JohTison.) On the same ground in Cooke v. Jenner '5 C. B. 145. 
it was held that a release of one joint-tortfeasor releases all : 
"For though a trespass be joint and several to this purpose Release of one 
that he may sue either one or all, yet when two join in a tres- 
pass, they so make one trespasser, as either of them is as well 
answerable for his fellow's act as for himself. And therefore 
a release to one dischargeth the whole trespass, and also a 
release is as good a satisfaction in law as a satisfaction in deed." 

A very important consideration of course arises when there Case of seve- 
are several tortfeasors, in determining whether they are strictly joint, tort- 
joint, in order that the rules just considered may be applied. **^^^"- 
For example, where a libel has been successively repeated, 
an action will lie against each of the persons who have cir- 
culated it ; they are several tortfeasors and not joint, (See 2 B. & P. 69. 

Martin v. Kennedy and Nicoll v. Glennie.) [pott, pp. 313. 

^ ^ 328.] 



§ 4a. Conspiracy. 
The action for conspiracy, so called, is only a special case Conspiracy a 

• . . . . _. A special case 

of joint tortfeasors. oV joint tort- 

The history of the old writ of conspiracy is ably discussed ^^^^^ 
by Mr. Bigelow [Leading Cases, p. 210J; and the modem 
d'octrine is well summarised by him as foUows : The effect of [p. ax4.i 
Hutchins V, Hutchins is that the fact of conspiracy becomes 7 HiU (U.S.) 
actionable only when the act would be a ground of suit if done 
by a single person. " It is clear," says the Court in Kimball 34 Maryland 
V. Harman, " as well upon the authority of other cases as ^' ^ * ' 

E 2 
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I Rayni: 374. 

Gist of the 
action of con- 
spiracy is the 
tort. 



6 M. 8l G. 

205. 



Distinction 
between con- 
spiracy crimi- 
nally and 
civilly. 

I Saund: 228. 



that of Saviley, Roberts, that an act which, if done by one 
alone, constitutes no ground of action on the case, cannot be 
made the ground of such action by alleging it to have been 
done by and through a conspiracy of several." And, e oonverso, 
if the act is unlawful when committed by one, it will be un- 
lawful when committed by a combination of several ; as in the 
case of a conspiracy (carried out) for a malicious prosecution. 

For example, in Qrcgory v. Brunswick it was held that 
an action lay against several for a conspiracy, carried out^ 
to hiss an actor off the stage. Mr. Ball [Leading Cases, 
p. 164] points out as the groimd, that it is a distinct tort 
maliciously to interfere with another s trade or occupation; and 
that the conspiring would in fact be the evidence of malice, 
which it might be difficult to prove in the case of a single 
member of the audience. The concession made by Mr. Ball 
against this last case being a cause of action, assuming it to 
be proved, seems, however, unnecessary if the prior assump- 
tion is accurate. 

The distinction between conspiracy in criminal law and 
the connnon law action against two or more for combining 
to commit a tort, thereby becoming joint tortfeasors, was 
pointed out in Skinner v. Ounion aTui others. It was argued 
that here is an action of conspiracy which charges the defen- 
dants that, per conspirationem inter eos hahitam, they caused 
a plaint to be levied, and the now plaintiff to be arrested 
thereon, and all the defendants except one (namely, Gunton) 
are acquitted, and therefore this action fails ; for one defen- 
dant cannot conspire alone : " and although the plaintiff might 
have had an action upon the case against the three defendants, 
or one defendant only," yet he had chosen "an cLCtion of 
coTispiracy!* But the Court held nevertheless that " it was an 
action on the case, and therefore the plaintiff should have 
judgment against the defendant whom the verdict is found 
against, although the other two defendants are acquitted. 
For the substance of the action was the undue arresting of the 
plaintiff, and not the conspiracy.*^ 
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We proceed now to consider other special cases of joint 
tortfeasors, which arise out of the relations of master and ser- 
vant, principal and agent, and contractor and sub-contractor. 



§ 5. Principal and Agent— Master and Servant, 

In their main features the principles which regulate the 
liability of a principal for the torts of his agent, and of a 
master for the torts of his servant, are identical ; a liability 
which is usually expressed by the maxim qui facit per aJium 
facU per se. And, first, it is naturally of the greatest im- important to 
portance to establish the existence of either relation between ["Xactiiuy* 
the party against whom the action is brought and the actual cxisu. 
tortfeasor. If this fails the action can only end in a nonsuit. 
As in Lucas v. Mason. During a disturbance at a public meet- L. R. 10 Ex: 
ing, the chairman cried out " Bring those men forward :" and ^ * 
the stewards, acting on the suggestion, brought the wrong 
man forward and ejected him. In an action against the 
chairman for the assault, the Court held that it was impos- 
sible to say that any such relation existed; and judgment 
was therefore given for the defendant. They held also that 
the words could not be construed into a command, so as to 
bring the chairman within the rule that where the trespass 
is the necessary and direct consequence of an order given 
for its committal, the person who gives the order is liable 
as much as if he did it himself. Thus in Glr/nn v. Houston, 2 M. & G. 
an action for assault and false imprisonment against the ^^^' 
Governor of Gibraltar, some soldiers under the command of 
the Military Secretary searched a house for a Spanish General, 
and putting a sentry at the door of the plaintiflTs house refused 
him egress. There being evidence that the search was made 
under the Governor's authority, he was held liable. 
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(L) Consideralion of master* 8 liability where the authority is to 

do a specific act. 

Simple illus- In illustration of the simple case of the liability of the 

liability. master or principal, the following decisions may be cited. 

a Lev: 172. Michael v. Alestree, where the servant was sent to train some 

unruly horses in Lincoln's Inn Fields, and in so doing ran 

over the plaintiff. The master was held liable. In all the 

carriage cases, which will be examined more particularly 

hereafter, the master of the coachman was held responsible 

for the damage occasioned by his negligence : the difficulty in 

» 2 M. & Ry: the cases arising always as to determining who was in reality 

^' the master at the time of the accident. Simple instances 

' S Esp: 262. 

s - £ ,g also occur in Smith v. Lawrence,^ Sarwrnell v. Wright? Dean v. 
* 2 H. Bl: Branthwaite? and Morley v. Gaisford} So too the master is 
^^' liable if the servant has executed his orders with unnecessary 

7 H. & N. violence or wantonly: Seymour v. Greemoood; and also although 
^^^' he has performed his duty with ordinary care but has unavoid- 

Liable if order ably disobeyed his instructions, and the tort is the necessary or 

executed with ^ v ^ 

violence ; unnecessary consequence of them. As where the servant was 
or where told to lay a quantity of rubbish near a neighbour's wall, but 

restnction is . ^ 

difficult to SO that it might not touch it The restriction being difficult 
^ ^' • to comply with, some of it ran against the wall, and the master 
9 B. & c. 951. was held liable : Gregory v. Piper. 

But although the master is responsible for the negligence 
of his servant, while executing his orders, it is not true to say 
that he is responsible for all the acts of his servant : and an 
inquiry is therefore necessary as to the master's liability where 
the servant has exceeded his orders, or has done something 
without any order at all ; this inquiry is generally couched 
in the words " was the act within the scope of the servant's 
employment or authority ?" 

In some cases the circumstances themselves afford a very 
simple solution of the difficulty. For example, where tlie 
master is present at the time of the accident his presence may 
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under certain circumstances justify the assumption that he 

had control over the servant, or that he acquiesced in his 

acts. As in Chandler v. Braughtan, where the master was i c. & M. 29. 

sitting on the box of the carriage with the servant when the 

collision happened. (See also McLaughlin v. Prior.) [>»'. p- 83I 

Now although as we have seen the master is responsible 
if his order is carried out with unnecessary violence, it being 
held to be still within the scope of the servant's employment, 
he is not responsible if the trespass is the result of some direct Not liable for 
act of malice on the part of the servant, which would discon- ,^^c^ 
nect it with the work upon which he was employed, although 
it occurred during the time in which he was being employed. 
For example, if in driving, whether the master be present or 
not, the servant wantonly strike another's horses, the master 
is not liable ; but if in order to perform his master's orders he 
strikes but injudiciously, and in order to extricate himself 
from a difficulty, that will be negligence within the scope of 
his employment, and the master will be liable : Croft v. 4 B. & Ad: 
Alison, This point was also decided in McManus v. Crickett, in ^^* ^ - 

'^ * I East 106. 

which the judgment of Holt, C.J., in Middleton v. Fowler was « 

cited with approval No master is chargeable with the acts 
of his servant but when he acts in the execution of the 
authority given him. Now when a servant quits sight of 
the object for which he is employed, and without having in 
view his master's orders, pursues that which his own malice 
suggests, he no longer acts in pursuance of the authority 
given him, and his master will not be answerable for such 
act. As in the example given in Noy's maxim : " If my 
servant contrary to my will chase my beasts into the soil of 
another, I shall not be punished; or if I command my servant 
to distrain and he ride on the distress, he shall be punished, 
not I." 

It is important to keep this principle quite distinct from 
that laid down in Limpus v. Gcfieral Omnibus Co, The facts of i H. & C. 
that case were shortly as follows : the driver of the defendant 
company's omnibus, being instructed to do the best he could lUuftration of 
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scope of for his master in the way of picking up fares, was also 

directed to drive steadily and not to interfere with any other 

omnibus driver; he, however, pulled across a rival omnibus 

in order to obstruct its conductor in getting passengers, and in 

so doing drove against and upset it Wightman, J., thought 

[flw//,p.s5.] these facts brought the case within Croft v. Jlison; but 

the rest of the Court (Williams, Crompton, Willes, Byles, and 

Blackburn, JJ.) thought that they did not, and held the 

defendant company liable. The judgments proceed on two 

distinct lines of argument. First, what was done happened 

in the course of the driver's employment : the mere fact that 

instnictions are given and are disobeyed will not excuse the 

master &om liability ; we have already seen examples of this. 

And on this point it is to be noticed a distinction exists 

I East 106. between this case and McManus v. Crickett : the wilful act 

there was the wrecking of the plaintifiTs carriage, here it was 

Master liable the driving across it (" nursing " technically).* Secondly, the 

furtherance driver was employed to get as much money as he could for 

interests. ^ master, in rivalry with other omnibuses : what he did 

•[An action uea was clcarly in rivalry, and therefore again within the course 

in respect of this * 

fiSSTSkJ^* ^ employment; moreover, what he did was done for his 
however, for an mastcr's benefit. 

injury to the in- ***w«»/v»* w i^v>aa^/aaw. 

from M dSS!S- The question put to the jury by Martin, B., was : Did the 
way'{^p. xJaT driver act recklessly in his service, and do what he did for 

Green v. Lcifuton ., .. 01. n. rwx* » 11 -r-wi 

Gefurai Omni- tho mtcrcst of Ms msstcr ? This was approved by Black- 

bus Co.» 99 L. J: ^^ "^ 

cp. 13] bum, J., who enunciated the following propositions. The 

master is liable for an act of his servant even if it is wiKul 
provided it was within the scope of the servant's employment, 
and in the execution of the service for which he was engaged. 
If it was an act of his own and in order to effect a purpose of 
his own ; or if it was not to further his master's interest, but 
from private spite, then the master is not liable. 

lAw'#p-59] This principle will be found to be very analogous to that 

laid down in a series of railway cases proceeding on the 
authority given to a company's servants to surest people under 
certain circumstances. 
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The principle of non-liability for a servant's wilful act in Master not 

liable where 

the above driving case, is sometimes said to depend on the servant 
consideration that for the time being the servant must be ™^rty. ** 
supposed to have borrowed the carriage : and although this 
may appear to be somewhat crude, there are a series of cases 
in which the servant has undoubtedly borrowed his master's 
carriage, and in which the master has been consequently 
exonerated from liability. In Jod v. Morrison the rule was 6 C. & P. 501. 
said to be that if a servant borrowed his master's cart for 
his own business, the master would not be liable ; but that 
if when he was out on his master's business he made a 
detour on his own, the master would still be liable. A some- 
what narrow distinction lies between this case and Storey l. R. 4 Q. B. 
V. Ashton, in which a wine merchant's carman and clerk went ^^ ' 
out in a van to deliver wine and return with empties. On 
their way home, having finished their work, they went out of 
their way on the clerk's business. An accident happened 
through the carman's negligence, and it was held that the 
master was not liable. The question was said to depend not 
on the mere fact of taking a longer road, wliich of itself would 
not be sufficient to remove the act from the scope of employ- 
ment, but on how far the deviation could be called a separate 
journey. A still stronger example is to be found in Rayner 2 C. P. D. 
V. Mitchell. A carman without permission took his master's 
cart out for his own business ; having finished that, he col- 
lected a few empties, which was within his usual employment, 
and while he was so employed, an accident happened. Having 
started on lus own business, the Court held that he was 
clearly acting beyond the scope of his employment 

In Vendbles v. Smith the true relation of a cab proprietor to ^ Q- ®' ^• 
the driver, although apparently that of bailor and bailee, was case of a cab- 
held to be that of master and servant, with authority to use ^^^^ctor 
the cab entirely at the driver's own discretion. Consequently 
when an accident happened while the driver was retumiag 
to stable, but when he had gone a little further to a tobacco- 
nist's, the proprietor was held liable. 
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Another instance of the application of the rule that the 
master is not liable for an act of his servant the doing of 
which had emanated entirely out of the servant's brain is the 
case of Lyons v. Martin. The servant had authority to dis- 
train cattle damage feasant ; he drove some beasts &om the 
highway into his master's close and then distrained them. 
The master was held not liable. For if he is not liable when 
the original act of the servant is not unlawful (as merely 
borrowing his master's cart), a fortiori he is not liable when 
the act is unlawful, as in this case. 

But on the other hand, as it was held in Gregory v. Piper, 
the mere fact that the master has endeavoured to limit his 
liability by issuing orders which it is almost impossible for 
the servant to obey will not excuse him. Betts v. De Vitre 
affords a good illustration of this. The action was for infringe- 
ment of patent. The master, knowing that they were running 
veiy close, had issued express orders to the workmen not to 
inMnge the plaintiffs invention ; these orders had neverthe- 
less been disobeyed. The Court held that although the dis- 
obedience might have been unknown to the master, yet he 
was liable, because the infringement had occurred in the 
course of the performance of proper duties by the workmen. 
" Those who have the control," said Lord Chelmsford, " of the 
working are responsible for the acts of subordinates ; and it 
is not sufi&cient for them to order that the work shall be done 
so that no injury shall result, they are bound to see that their 
orders are obeyed." 



(ii.) Consideration of master's liability where the authority is 

to do acts of a certain class. 

Liability So far we have considered only cases in which there has 

rity is to do a ^^^^ authority to do an express act and this authority has 
ofacS*^^*^ been exceeded. The question becomes more complicated 

when the authority is to do a certain class of acts, and it has 
to be determined whether the act done falls within that 
class. 
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Some examples drawn from a group of railway cases will 
best illustrate the principles on which the master's liability 
depends. They are actions brought against the company for 
a fjEdse imprisonment by one of its servants. 

The liability depends upon an authority expressly given in 
the bye-laws or instructions to arrest or detain people under 
certain circumstances, the <?eneral principle being that if 

° ^ ^ ° Where sc'vant 

the person has been arrested under circumstances falling must decide 
within this authority, and the charge is unfounded, the action nT^ter l^ble, 
will lie against the company ; they are liable for the mistake, lu'^ri^thc 
because the servant is clothed with an authority to decide as exercise of 
the exigency arises what shall be done ; but if the circum- 
stances do not fall within this authority, then that the action 
will not lie against the company. Thus in Moore v. Metro- l. R. 8 Q. B. 
politan Rtf, Co. the station-master, wrongly assuming that a 3^- 
passenger had not paid his fare, detained him. There was 
authority to act in such a manner, and therefore the plaintifif 
succeeded against the company. But in Walker v. South L. R. 5 C. P. 
^(istem By. Co,, a constable in the company's service gave a 
person into custody after a scuffle in the station-yard. His 
instructions were that he was to give no one into custody if 
the scuffle were over before he interfered. The verdict was 
for the company, because there was no authority to do what 
was done, nor any authority to exercise a certain discretion 
in the matter. And, again, in Poulton v. London & South L. R. 2 Q. B. 

CXA. 

Western Ry, Co,, where the detention was for non-payment of 

the fare for a horse, the plaintifif failed against the company. 

Not only was there no authority to the servant to act in such Not liable if 

a manner, but such authority could not have been given, for which master 

the company had no power to do what their servant did, and n|JJ*commit. 

therefore there could be no implied authority. 

In Goff \, Great Northern By, Co. the general principle 30L. J:Q. B. 
governing these cases was laid down : where a company has on 
the spot a person acting as their agent, that is evidence to go 
to the jury that he had authority from them to do all those 
things on their behalf which are right and proper in the 
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exigencies of their business : all such things as somebody must 
make up his mind on behalf of the company whether they 
should be done or not : if he makes a mistake or commits an 
excess while within the scope of this authority his employers 

355. ^"^ liable. So in Seymour v. Greemuood, where the guard of 

an omnibus had authority to remove offensive passengers from 
lus omnibus : in the exercise of that authority he had com- 
mitted an excess : the Court held the master liable, because 
in giving the conductor such an authority, he necessarily 
gave him authority to determine whether any passenger had 
misconducted himself. 

It is very essential to notice that in all these cases where 
the company has been held not liable, the decision has pro- 
ceeded on the broad ground that the act was not within the 

Non-liability scope of the Servant's authority (in one case, because no 

does not de- ^ j \ > 

pendon authority could be implied to do an act which the master 

authoriVtodo tiniself could not do), and not on the narrow ground that 
the precise there was no authority given to commit the wrongful act 

As many of the cases point out, a certain latitude of decision 
as to the expediency of the act must be left to the servant, 
and by this decision his master is bound. A few cases will 
cy^^ ' ^ * • be found (e.g. Bolinghroke v. Swiridon Local Board) in which 
the non-liability of the master has been expressly determined 
on this narrow ground that there was no authority to com- 
mit the actual act of trespass: these cases cannot now be 
considered as good law. 
L. R. 8 C. P. Bayley v. Matuihester By. Co, emphasizes this important dis- 
tinction. The plaintiff was pulled out of a train by a porter 
who thought (erroneously as it turned out) that he was in the 
wrong train : he fell and was injured. It was the porter's 
duty to prevent people travelling in a wrong train, and he 
thought he was doing his duty in getting a passenger out by 
the means he adopted. It was proved that he had express 
orders not to remove passengers: but the two orders were 
somewhat conflicting, and, while acting in the performance of 
the general duty cast upon him, he neglected the particular 
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direction as to the mode of doing it. He was held still to be 
acting within the scope of his emploTment and the company 
was liable. The following rule was laid down: "When a Master may 

.,., *.!• !• 3 • ^ liable for 

servant is actmg within the scope of his anthonty, and m so acts the oppo- 
acting he does something negligent or wrongful, the employer ^ ordwS,^^ 
is liable, even though the acts done be the very reverse of 
that which the servant was directed to do." 

The rule in this section is therefore the same as in the * 
preceding section, with this addition, that the determination 
whether the act comes within the authority is practically left 
with the servant. 



(iiL) Consideration of master's liability where the authority is 
general^ or in the absence of express authority. 

In the first two divisions of the subject it is clear that it 
is immaterial whether we use the expression master and 
servant, or principal and agent, the only question being the 
amount of authority given. The same remark applies to this 
third division, the difficulty of determining the true limit of 
authority being, however, rather more difficult in the case of 
a servant than in the case of an agent. 

It will be understood that the questions coming imder this 
third division are, the liability generally of a master for the 
acts of his servant irrespective of actual authority ; and the 
liability of a principal for the acts of an agent employed to 
represent the principal, where the authority is general to do 
all acts necessary to the conduct of his business. 

In AUen v. London & South Western By. Co. a ticket clerk L. R. 6 Q, B. 
in chaige of the till gave a person into custody whom he 
suspected of having attempted to rob the tilL The Court 
considered that the clerk had an implied authority to do any- 
thing to protect the company's property ; and that if he could Master not 
not prevent the theft otherwise than by acting as he did, it act is clearlj 
would have been within the scope of his employment But ^f ^t? -^^^^ 
what he did being simply to punish the offender for a sup* 
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posed attempt to steal, it was held impossible for the company 

to be responsible for the act when the charge turned out 

to be unfounded. So where a foreman porter in charge of a 

station gave a person into custody on suspicion of stealing 

the company's goods, it was held that he had acted not within 

the ordinary course of his business, nor for the company's 

benefit, but from a sense of duty which he imagined was cast 

on everyone to give people in charge on suspicion ; and that 

therefore the company could not be coupled with him in his 

L. R. 5 C. P. wrongful act : Edwards v. London & North Western By, Co. 

b*t d tv '11 ^^ these two cases the authority to arrest would have been 

be assumed to assumed if the facts had disclosed a proper case for the 

include certain 

acts for exercise of the clerks discretion in the dischaige of his 

mas ers - ^^^^ ^ protect the property committed to his care. 
L. R. 3 C. P. In Whatman v. Pearson, a workman, in violation of his 
^^' instructions, left his horse and cart unattended in the street 

before his door when he went home to his midday dinner. 

The horse ran away and injured the plaintiff; it was held 

that he was acting within the scope of his employment, 

because he had been guilty of negligence in the care of the 

horse entrusted to him. 

Generally, These three cases cover the whole ground of what may be 

pends^on * called the pure master and servant cases. The first two turn 

connection ^j^ i}^q implied authority to take all steps necessary to pro- 

i)etween tne 

servant's work tcct property Committed to the servant's care, the third on 
committ^. the presumed command to do the work properly and without 

negligence: but in all three there is a connection between 
the tortious act and the work undertaken by the servant : in 
other words, the tort flows directly out of the employment. 

If the tort does not flow out of the employment, then the 
master is not liable. 

For example, if a porter in carrying a passenger's luggage 
injures somebody standing on the platform, the injury flows 
immediately from the usual occupation of the porter, and the 
company would be liable. But suppose a booking clerk 
carries the luggage and injures somebody in the same way. 
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then the injury would not flow immediately from the occu- 
pation for which the clerk was employed, and the company 
would not be liable.* (See Milner v. Great Northern By, Co,) 50 L. T. 367. 
If then I am to be liable for the tort of my servant, the thc*Jiv^S2f°*"' 
preliminary inquiry must always be, what have I engaged pUjyS. iftL 
the servant to do ? If, to take a homely example, my house- ^5^^**^^^ ^^f 
maid so negligently lights my fire that my neighbour's SfaJSTSier^ 
house is burnt, I am without doubt liable : but if the same {© gS loTe jS^ 
mjury were to result from the act of my coachman, I should, done was wUhia 

the scope of en* 

without doubt also, not be liable. pioymcnt-i 

So in cases of principal and agent, the inquiry is practi- 
cally the same ; for what general purposes does the agency or 
employment exist, and what acts can be presumed to be 
authorized in consequence ? 

Peine v. Lamant, which we have already noticed on page 48, Car: & M. 96. 
is a good illustration of this ; the inquiry was whether one 
partner in a firm was so much the agent of the other partners, 
or of the firm, as to involve them in the consequences of a 
tort which he had himself committed. It was held that he 
was not 

But from the relation of principal and agent there has Fraud: 
arisen a large class of cases where fraud has been committed 
by the agent, a question which hardly arises out of the 
relation of master and servant. These cases are usually 
fraudulent misrepresentations made by bank managers, or 
false statements in prospectuses issued by the secretary of a 
company ; and it becomes necessary to inquire how far the 
principal can be made liable for this fraud. 

In McLckay v. Barik of New Brunstvick, it was part of the L. r. 5 p. c, 
manager's duty to obtain the acceptance of bills in which ^^ 
the bank were interested : he fraudulently sent a telegram, lent'misrepre- 
without the knowledge of the directors, making a represen- bsSk^^i^er. 
tation to A., which, by omitting a material fact, induced A. 
to accept a bill. It was clearly within the scope of his duty, 
and the bank was held liable in an action of deceit. On this 



64 



TORTFEASORS. 



Chap. IV. § 5 (iii.) 



L. R. I Sc: 
App: 145. 

General prin- 
ciple of lia- 
bility. 



L. R. 2 Ex: 
259. 



Judgment of 
Wiltes, J., in 
SarwUk^s 
case. 



point the case somewhat conflicts with some dicia as to 
the liability of corporations in the House of Lords in the 
Western, Bank of Scotland v. Addie, but the general law as to 
the liability of a principal was laid down as follows : — "It is 
seldom possible to prove that the fraudulent act complained 
of was committed by the express authority of the principal, 
or that he gave his agent general authority to commit wrongs 
or frauds. Indeed it may be generally assumed that, in mer- 
cantile transactions, principals do not authorize their agents 
to act wrongfully, and consequently that frauds are beyond 
the scope of the agent's authority in the narrowest sense of 
which the expression admits. But, for obvious reasons, a 
wider construction has been put on the words, and principals 
have been held liable for frauds when they were unauthorized 
either particularly or generally : at the same time it is not 
easy to define with precision the extent to which this liability 
has been carried." The best definition was said to be found 
in the case of Barwick v. Unglish Joint Stock Bank. In that 
case the plaintiff was induced to continue supplying oats to 
a customer of the bank, a contractor with the Government, 
on a guarantee from its manager to the effect that the 
customer's cheque in the plaintiff's favour, in payment for 
oats supplied, should be paid on receipt of the Government 
money in priority to any other payment "except to this 
bank." The fact that the customer was largely indebted to 
the bank was concealed. Practically, therefore, the plaintiff 
was induced to advance money to the customer on a guarantee 
which turned out to be worthless, and which the manager 
must have known to be worthless when he gave it. The 
judgment of the Exchequer Chamber was delivered by Mr, 
Justice Willes. "With respect," he said, to the question 
whether a principal is answerable for the act of his agent in 
the course of his master's business and for his master's benefit, 
no sensible distinction can be drawn between the case of 
fraud and the case of any other wrong. The general rule is, 
that the master is answerable for every such wrong of the 
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servant or agent as is committed in the course of the service 
and for the master's benefit, though no express command or 
privity of the master be proved. The principle is acted upon 
every day in running-down cases. It has been applied also 
to direct trespass to goods, as in the case of holding the 
owners of ships liable for the act of masters abroad, im- 
properly selling the cargo : Ewbank v. Nutting, It has been 7 C. B. 797. 
held applicable to actions of false imprisonment (in the cases 
we have already considered). " It has been ewted upon where C«rf'# p. 59-1 
persons employed by the owners of boats to navigate them 
and to take fares, have committed an infringement of a ferry, 
or such like wrong : Huzzey v. Field, In all the cases it may 2 C. M. & R. 
be said, as it was said here, that the master has not authorized ^^^' 
the act It is true he has not authorized the particular act, 
but he has put the agent in his place to do that class of acts, 
and he must be answerable for the manner in which the agent 
has conducted himself in doing the business which it was the 
act of his master to place him in." The decision has never Questioned by 

^ Biamwell, 

been questioned ; but the arguments on which it was based LJ., 
were severely criticised by Bramwell, L. J., in Weir v. Bell. 3 Ex: D. 238. 
Willes, J., declared that no sensible distinction could be drawn 
between the case of fraud and the case of any other wrong ; 
but, as Bramwell, L.J., pointed out, there is a very obvious 
distinction, for fraud is always wilful. The principle of all ?^***« '^"^ 

' •/ x- 1- IS always 

the cases cited by Willes, J., was that the act complained of wilful ; 
was within the scope of the servant's authority or employ- 
ment In none of them was there any wiKul disregard of 
that authority. 

An explanation of Barwick^s case has, however, been sug- [amu, p. 64.] 
gested, based on the fact that the principal had benefited by ^^^ ^* ent'*^ 
his agent's fraud. fraud is only 

In Udell V. AtherUm the plaintifif had paid twice the real benefit, 
value of a log of mahogany, being induced to do so by false 7H.&N.172. 
statements of the defendant's agent, and he brought an action 
of deceit against the principal. It was clear that if the fraud 
had been discovered before the log had been cut, the contract 

F 
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could have been rescinded, because the principal could not 
hold the price and ignore the statements on which it was 
founded. But with regard to the action of deceit, the Court 
was equally divided : Pollock, C.B., and Wilde, B., holding 
that it would lie against the principal, Martin and Bram- 
well, BB., holding that it would not. The plaintiff having 
been nonsuited at the trial, the rule nisi for setting aside 
the nonsuit was consequently discharged. "In an action 
upon the contract," said Martin, B., " the representation of 
the agent is the representation of the principal, but in an 
action on the case for deceit, the misrepresentation or con- 
cealment must be proved against the principal" 
la^i/e, p. 63] In Maekay*B case, however, it was expressly held that an 

action of deceit would lie, wherein the fraud of the agent 
would be correctly stated, for the purposes of pleading, as the 
fraud of the principal. 

In the case, therefore, in consequence of this difference of 
opinion, the principal who had benefited by his agent's fraud 
was held not liable to refund the benefit he had received, but 
only to rescission of the contract induced by the fraud ; this, 
however, the plaintiff unfortimately could not avail himself 
of, as the log of mahogany had been cut up. 
L. R. 2 Ex: But both in BaruoicKs case and Machiy^s case the principal 
T^^D T> n ^^ profited, and was held liable to refund in consequence ; 
394. this rule " has been so much approved and followed, that it 

has become part of the law, and it is undoubtedly a most 
useful and convenient rule that principals should be respon- 
sible for damages occasioned by the fraud of their agents 
acting within the scope of their authority, at least to the 
extent of the gains of the principal, especially now that so 
much of the world's business is carried on by corporations." 

The importance of the inquiry whether the principal has 

benefited by the fraud was dwelt on by Cockburn, C.J., in 

3 Ex: D. 238. Wdr V. Bdl ; and by Lord Coleridge, C.J., in Swift v. Jews- 

L. R. 9 Q. B. hxmf. The decision of the Court that the principal was not 

liable, said Lord Coleridge, did "not at all conflict with 
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^runck's case and cases of that description which have been 

brought before us, because I apprehend that there can be no 

doubt that a different set of principles altogether arises where 

an agent of a joint stock company, in conducting the business 

of the joint stock company, does something of which the joint 

stock company take advantage, and by which they profit, or 

by which they may profit, and it turns out that the act which 

is so done by their agent is a fraudulent act. Justice points 

out, and authority supports justice in maintaining, that where 

a corporation takes advantage of the fraud of their agent [even 

in ignorance], they cannot afterwards repudiate the agency 

and say that the act which has been done by the agent is not 

an act for which they are liable." The facts of Swift v. L. R. 9 Q. B. 

301. 
Jewshiry {Swift v. WirUerbotham in the Court below) were *^ l r g Q B. 

follows: — ^A customer of a bank requested the manager to 244. 
inquire for him as to a person's credit; inquiry was made at pjJ^ynonuWe 
this person's bank, and the manager of it replied in his own T^^^^f °® 
name, signing his letter as manager, and giving a favourable crui^^ "^^ 
account of the credit, which account was false to his know- 
ledge; on the faith of it goods were supplied which were 
never paid for. The principal arguments in the case were 
based on the Act of 9 Geo. IV. c. 14, s. 6, which requires a 
representation as to the credit of another person to be made 
in writing, and that the signature to the letter could not be 
considered the signature of the company. On the strict 
construction of the sta^tute it was held it could not be so 
considered. 

There was no express authority from the directors of the 
bank to their manager to write the letter. The Queen's 
Bench held that the writing of it was within the scope of his 
general authority in the conduct of the affairs of the bank. 
The JExchequer Chamber held that he had answered the letter Example oi 
as a private individual, and consequently was himself per- JS be%ith?n 
sonally and solely liable. The bank moreover had not a^^^ori^y- 
profited by the fraud. 

In Bartvick's case the guarantee given by the manager was 

F 2 
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held to be an act within the scope of his employment, and 
Bramwell, L.J., said in Weir v. Bell, that the case could be 
supported on the ground that " every person who authorizes 
another to act for him in the making of any contract, under- 
takes for the absence of fraud in the execution of the authority 
given, as much as he undertakes for its absence in himself 
when he makes the contract" (i). 

It is fairly clear, however, that there are two distinct prin- 
ciples running through the cases : liability for the fraud of 
an agent from which the principal has benefited ; liability 
for the fraud of an agent when he does some act within tha 
scope of his employment, irrespective of benefit received. 

In HovMsworth v. City of Glasgow Bank, Willes, J.'s judg- 
ment was again approved in the House of Lords : and what- 
ever that case did in fact lay down may be now considered 
to be the law. Some interpretations of it are in favour of the 
former principle only, which makes the liability flow from, 
and equal to, the benefit received. 

This much at least is clear : that if a benefit has been re- 
ceived by a master from a fraudulent act of his servant 
outside the scope of his employment, he will be held liable 
for the fraud to the extent of the benefit received. 

The real difficulty arises when the fraudulent act is within 
the scope of employment, and the master has not received 
any benefit therefrom* 

It must be confessed that the rules as to the liability of a 
firm for the fraud of the partners would seem to suggest a 
liability in this case also. The three most important rules 
given by Lord Justice lindley are as follow : — 

If a partner in the course of some transaction unconnected with 
the business of the firm obtains money and then misapplies it, the 
firm is not thereby liable to make good the loss : but 

Where a firm in the course of its business receives money belong- 

(i) It is exoeedingly difficult to reoonoUe this dictum, which was intended 
to be consistent with the learned judge's opinion in VdM 7. AtherUm. If it 
is consistent with that opinion it applies only to actions on the contract : but 
Barwick'$ ease was an actiou for false representation simply. 
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ing to other x)eople, and one of the partners misapplies money 
whilst it is in the custody of the firm, the firm mnst make it good : 
and. 

Where one partner, acting within the scope of his authority, as 
OTidenced by the bnsinessof the firm, obtains money and misapplies 
it, the firm is answerable for it. 

These rules seem to be entirely independent of any benefit ^^ mdepen- 
received by the firm. benefit. 

But the principle of benefit does not seem to require a wuics, j/s 
benefit to have been actually received, so long as the act was f^^-raud^wUh^ 
done /or the benefit of the principal, and within the scope of »n authority, 
employment ; and this was undoubtedly the case in all the principal's 

_. 1 . benefit. 

partnership cases. 

And this seems to be precisely the rule laid down by [««/^,p.64.i 
Willes, J. : " The general rule is that the master is answer- 
able for every such wrong of the servant or agent, as is com- 
mitted in the course of the service and for the master's benefit," 
Whenever the case has been approved it will be found that 
this sentence is always quoted. It does not make him liable 
for every fraud. If the deduction is sound the general rule 
embracing both these propositions would seem to be as 
follows : — 

A principal is liable, not only in contract, but also in tort, General rule 
for the fraud of his agent, when the act in respect of which ^* 

the fraud is committed is within the scope of the agent's 
authority (whether to do a single act, or acts of a certain class), 
and when the act is done for the principal's benefit : also, 
when the act in respect of which the fraud is committed is 
outside the scope of the agent's authority, if the principal has 
derived a benefit from the fraud, but only to the extent of 
the benefit received. 

Now the wilful act which we have already considered Thbisnrac- 
under the first division of this section^ was clearly a malicious same 
act ; and the principle laid down by Blackburn, J., in Limpus ^**f'' p* s^l 
V. Oeneral OmniJms Co., was that the master is liable for the actions for 
wilful acts of his servant, provided they are within the scope ™f*]j!5^^ts!^'* 
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of his employment^ and to further his master's interest ; and 
this is precisely the same as the first part of the above pro- 
position relating to fraud. The second part of that proposition 
is peculiarly applicable to torts from which a benefit can be 
derived, such as fraud. If a case could be found of a malicious 
act of a servant from which the master had derived a benefit, 
it would seem that this second part of the principle would 
also apply ; that is to say, that the master would have to re- 
fund the benefit received. 

On the whole, therefore, it seems accurate to say generally, 
that a master is not liable for the malicious or fraudulent acts 
of his servant, except when they are within the scope of his 
employment and for liis benefit, or when he has in fact benefited 
from them, and then only to the extent of the benefit. The 
vague term " wilful act " is thus got rid of. 
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But in order to make a master liable for the firaud or any 
other tort of his servant, it is clear that there must have been 
fraud or some other tortious act on the part of the servant. 
If the servant is guilty of no tortious act, then the master is 
liable for none, quoad the act of his servant. Thus, if a false 
statement has been made by a servant, not knowing it to be 
false but believing it to be true, the servant has been guilty 
of no fraud, and consequently no liability attaches to the 
master. The law has, however, been carried farther, and it 
has been held that the principal's knowledge of facts which 
ought to be disclosed in answer to a question by an intending 
purchaser, will not make the withholding of them by an agent 
in ignorance of the truth such a firaud as to make either 
master or servant liable : Comfooie v. Fawke. 

This case has been very much questioned. All the judges 
were, however, careful to say that if a person, conscious of 
the true state of facts, were to employ agents who might 
unconsciously make fetlae statements, with the express motive 
of getting such statements made, that would be a fraud on 
his part irrespective of any fraud of his agent. And such a 



Chap. 1V;§ 5 (iv.) LIABILITY OF MASTER OR PRINCIPAL. 71 

case actually arose in Ludgater v. Love, where a mem, know- 44 L. T. 694. 
ing his sheep had the rot, sent his son to market to sell them, 
fraudulently withholding from him the fact that they were 
diseased. The son represented them to be sound, and the 
father was held liable for his own fraud, (See also Lord St. .- ., • 

^ 2 Macq: IT. L. 

Leonards' judgment in The National Exchange Co. v. Drew.) at p. 145, 



(iv.) Liability hy Ratification, 

The liability of the principal for his agent's acts, so far as 
we have gone at present, has been seen to depend on two 
things: he is liable for acts done within the scope of the 
agent's or servant's employment or authority; he is also 
liable when he has derived benefit from the act, at least to 
the extent of ihe benefit. He may also become liable in a 
third way, by ratification. 

In considering this subject, it is important not to lose sight 
of the fundamental principle that the principal and his agent, 
the master and his servant are joint tortfeasors. 

The rule as to the extent to which an act may be ratified is Rule as to 
thus stated by Lord Coke — ^4 Inst. 317 : "He that receiveth '^ * "* 
a trespasser and agreeth to a trespass after it be done, is no 
trespasser unless the trespass was done to his use or for his 
benefit ; and then his agreement subsequent amounteth to a 
commandment: for in that case omnis ratihabitio retrotrahitur 
et mandato cequiparatur" This sentence explains the whole 
law upon the subject. Wilson v. Barker affords a simple 4 B. & Ad: 
illustration. It was there laid down that a person knowingly 
receiving a chattel from one who has wrongfully seized who 
afterwards refuses to give it back, does not become a joint 
trespasser unless it was seized to his usa Another tort may 
have been committed, but the distinction is drawn between 
this tort and the one committed by the person who actually 
seized. 

An early case from the year-book 7 H. IV., p. 34, pL i, is 
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given in the note in 6 M. & G. p. 239^ which if carefully read 
is the best illustration to be found of this rule : — 

An inquest was charged between two parties on a writ of trespass 
of certain cattle taken against the peace, in which the defendant had 
justified as bailiff for services arrear to his lord ; whereas the plaintiff 
said that he was not bailiff of his lord at the time of the taking. And 
the plaintiff said ineyidence, that the defendant took the beasts churn- 
ing heriot for himself, so that he could not at that time be bailiff to 
another. And afUr their charge, GoMoigne^ C,J,, said to them, that if 
the defendant took them claiming property in himself by way of heriot, 
although the lord afterwards agreed to that taking for the services due 
to him, still he could not be said to be his bailiff for that tima But 
if, without command, he had taken the cattle for services due to the 
lord, and the lord had afterwards agreed to the taking, he should be 
adjudged as bailiff, although he was not his bailiff in any place before 
the taking. — Qtutd nota (i). 

The two questions which arise out of the rule are, first, 
Did the actual tortfeasor act on behalf of the person alleged 
to be his principal ? Secondly, has this person actually rati- 
fied the tort, either by deed or by word ? 
(a). Act must The first point has frequently been discussed in cases where 
done on behalf * sheriff has wrongfully seized goods in execution. This was 
of the person the case in Wilson v. TumTnan, where the law was again laid 
6 M. & G.242. down " that an act done for anotJier by a person not assuming 

to act for himself, but for such other person, though without 
any precedent authority whatever, becomes the act of the 
principal if subsequently ratified by him. In such a case, the 
principal is bound by the act, whether it be for his detriment 
or his advantage, and whether it be founded on a tort or a 
contract, to the same extent as by, and with all the conse- 
quences which follow from, the same act done by his previous 
authority.'' But the rule was held not to apply to the case^ 
because the sheriffs officers, who were the original trespassers 
by taking the goods of the plaintiffs, were not the servants 

(i) The distinotion taken afterwards between a person acting as haUiff and 
a person acting as gervarU^ a precedent authority being said to be neoeBsary 
for the latter thoogh not for the former, does not affect the principle on whiqb 
the decision was based. 
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or agents of the defendant, the judgment creditor, but the 
agents of a public oflScer or minister, obeying the mandate of 
a Court of Justice. They did not assume to act at the time 
as agents of the judgment creditor, but they acted as the 
servants of another, namely, the sheriff, by virtue of the 
process directed to him by the Court (i). 

Secondly, the ratification must be express and intentional, (?)• Ratifica- 
and with full knowledge of the tortious nature of the act; it express and 
is not a matter of inference from subsequent conduct. m en o • 

In Hoe V, Birkenhead By, Co,, a similar case to those which 7 Ex: 36. 
we have already considered, where a railway servant com- [«•«'» p. s9-i 
mitted an act not only which he was not authorized to 
commit, but as to which an authority could not be implied, 
because the company itself could not have committed the 
act ; it is clear that the act was done on behalf of the com- 
pany, and that they could have ratified it had they been so 
inclined : but it was held that a ratification could not be 
inferred from expressions of regret conveyed to the person 
injured, and promises to enquire into the circumstances of 
the occurrence. 

So, also, the intendment can only be made when the party Person ratify- 
supposed to have ratified is in a situation to have originally S|sIbie^of 
commanded it. Thus in Nicoll v. Glennie, the plaintiff had i M. & s, 
sent goods to a broker which he pledged, on account of ad- . *! 

^ t , having given 

vances made by them, to a firm who became bankrupt ; the the ongmai 
bankrupts afterwards pledged them again. These were both ^®'"™"* • 
tortious conversions, but prior to the assignee's appointment. 
The assignees then committed another tort by refusing to 
deliver up the goods, but the bankrupts did not intermeddle 
with this. There was, therefore, no joint conversion by the 
bankrupts and the assignees : and it was held, also, that it 
was impossible for the assignees to have ratified the former 

(I) Where, however, the judgment creditor has mtermeddled either by ao» 
oompanying the aheriifB officer or by giving a bond, the creditor himself will 
be a trespasser, and trover may be maintained against him though he has 
never received either the goods or their value from the sheriff: Menham v. I B. & P. 36^ 
Edmomon, This, however, is a case of simple agency and not of ratification. 
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conversions because they had not come into existence when 
they occurreA 



Further 
definition of 
ioint tort- 
feasors. 



From what has been said in this section, it follows that 
to the definition already f^^iven of joint tortfeasors must 
therefore be added, those who are said constructively to do the 
act through the medium of another person, those who derive 
benefit from the act, although it is done by another person, 
and those who adopt the act done by another person when it 
is done on their behalf In the second case, the adoption of 
the benefit imports a ratification. In the third, the imaginary 
presence created by the words " on behalf," is turned into 
a real presence by the subsequent approval of the act, and 
admission that it was in fact on his behalf. 



§ 6. Liability of the Agent or Servant. 

Tlie master and his servant, the principal and his agent, are 
both in the eye of the law joint tortfeasors; therefore, in 
r««/#, ppt 47«' accordance with the rules already considered, the agent him- 
Agent mav be self niay be sued for his tort, and he cannot screen himself 
foSiciior?^'^^ behind his authorization; or, the agent and the principal 
may be sued together ; or, the principal may be sued alone : 
but a judgment against either, even without satisfaction, will 
be a discharge of the other, and neither will have a remedy 
over against the other for indemnity or contribution. What- 
ever right of action one may have against the other must 
depend upon the contract between them. 
6 Q. B. 443. ^0 cases of Davies v. Vernon, and SUphens v. JSlwall, are 
4 M. ft S. 359. aimple instances of a servant or agent being charged in trover, 

although the act of conversion was done by him for the benefit 
of his master or prindpaL 

There are several cases, which may be referred to with ad- 
vantage, of solicitors retaining deeds wrongfully or exacting 
money for their release on behalf of their clients, and being 
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held liable in consequence: SnvUh v. Sleap; WoJcefidd v. 12M. &w. 
Newton; Cflose v. Phipps, 6 Q. B. 276. 

Since both principal and agent, or either, are liable as joint 7 m. & G. 
tortfeasors, their relation being ignored from the point of where money 
view of their liability, it follows that where money has been J^dv^^ by 
wrongfully obtained by the agent for his principal, it will be agent for prin- 

, cipal, it is no 

no defence for the agent in an action against him to say that defence that 

he has paid over the money to his principal. Thus in Shar- it^er.^*^ 

land V. MUdon, a widow intending to obtain representation to 5 Hare 469. 

her deceased husband, began to collect the assets before she 

had actually obtained it, employing an agent for the purpose. 

She did not become the legal representative. It was clear 

that she coidd be sued as executrix de son tort But the 

action was brought against her agent, and although he had 

paid the money over to her, it was held to be maintainable. 

See also Toivnson v. Wilson. i Camp: 39. 

The only exception to this rule would appear to be where Exception. 
the money has been expressly paid to the agent to be paid 6 Ex: 546. 
over to his principal: Oates v. Hudson; Steel v. Williams; ifaunt^^iso. ' 

SnoTvdon v. Davis. 

There is, however, a general exception to the rule as to the Non-liability 
agent's liability : that is, where he is what is generally termed servant, 
a ministerial servant. His trespass is then justified by the 
order under which he acted and which he was bound to obey, 
whether that order was right or wrong. The cases of bailiffs 
or other officers executing the process of a Court of Justice 
are simple examples of this exception: Dews v. Riley; nC. B. 434, 
Andrews v. Harris; subject to the rules given on page 300. 

In Mill V. Mawker, the members of a highway board having L. R. 10 Ex: 
resolved that a certain path was a highway, directed the 
plaintiff, who was the occupier of the land through which the 
path ran, to remove a lock off the gate at the entrance ; the 
direction not being obeyed, the surveyor was ordered to re- 
move it, which he did. The action was brought against the 
surveyor. Under sect. 16 of the Highways Act (25 & 26 
Vict. c. 61), the surveyor is boxmd to execute the orders of the 
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board. If this order had been within the statutory powers of 
the board, the analogy between the case and that of minis- 
terial ofi&cers would have been admitted, and judgment would 

because he is have been for the surveyor ; " for," said Blackburn, J., " if the 

his^ordersT Statute Said to a man, ' you are to obey the orders of a parti- 
cular person,' it would be very hard to punish him if he did 
not obey those orders, and at the same time to make him 
liable if he did obey them." But the order was in excess of 
the powers of the board : " The Act does not say that when 
the board think that they have an authority, but have not 
that authority, that the surveyor is to act upon their direc- 
tions, and, consequently, that while acting on their directions 
he is to be protected." The surveyor was held not to be pro- 

7 M. & w, tected by the Act, and therefore liable. See also Thompson v. 

^ ^' Gibson, where the builders of a house for a corporation were 

held responsible not only for the nuisance of building, but 
also for the continuing nuisance of allowing it to remain, 
the house being an infringement of the plaintiff's rights of 
market. 

Agent must It is important, however, to remember that the act of the 

commi to agent must itself be a tort for any liability to attach to him. 

[amte, p. 71.] Thus the agent in Lvdgater v. Love was clearly not liable. 

On this principle if the agent is a mere machine for carrying 
out his principal's tort (a ministerial agent for example), or 
if he has been merely instrumental in bringing about the 
relation of principal and agent between his principal and 
another person, then he is not liable. 

Illustrations of this were given by Baron Bramwell in his 

29 L. J: Ex: judgment in Bennett v. Bayes. The landlord's agents had 

^^ issued a warrant of distress to a broker for rent due from the 

plaintiff Before the distress was put in, the rent was ten- 
dered, and the subsequent distraint became UlegaL An action 
was brought against the agents. The learned judge said 
that it was doubtful whether the defendants (the agents) 
could be liable for the act which had been done by a servant 

where he is a whom he had procured for the principal of both of them ; 
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" whether they were anything more than mere conduit-pipes conduit-pipe 
for communicating authority &om the landladies to Harrison mission of ' 
(the bailifi). If the matter had rested there, I should have °^^«''« '^^• 
continued to entertain great doubt indeed whether they would 
have been liable. It seems certain that a mere messenger 
who delivers a letter, not knowing what is in it, is not re- 
sponsible for the order that it contains ; and I cannot help 
thinking that, if a servant was sent with a message to a broker 
and said, *My master desires you to distrain for the rent 
due to him,' he would not be the person committing or order- 
ing the trespass. Again, it would be an outrageous thing to 
say, that if a person wrote a letter and said, ' Sir, my friend, 
Mr. B., is unable to write, and requests me to write and tell 
you to distrain on his tenant,' that the writing of that letter 
would make him liable. It is impossible he could be liable 
in such a case." In the case, however, the defendants were 
held to be more than mere conduit-pipes, and had not merely 
conveyed the order, but, as in Bates v. Pilling, had themselves 4 B. & C. 38. 
given it, and that they were therefore tortfeasors. 

On the same principle, it was held in Stons v. Cartwright 6 T. R. 411. 
tliat an action would not lie against a manager or steward for 
damage done by those employed by him in the service of his 
principal, but that the action must be brought against the 
principal or those actually employed. The steward of course 
not standing in the position of a contractor. 

In Greenway v. Fisher, it was held that this rule applied i C. & P. 190. 
to persons employed by others in the course of their own Person em- 
business : thus a packer who had, in the exercise of his busi- bourse of his 
ness, shipped goods under the orders of a person who employed ^^an"^ and 
him for that purpose, was held not guilty of a conversion « not liable 
although the goods belonged to a third person. Abbott, C. J., 
said : " He was acting in the ordinary course of his business, 
and I am of opinion that the course of trade in this instance 
furnishes an exception to the general rule. The distinction 
between this case and that of a servant is that here there is 
a public employment : and as to a carrier, if, while he has 
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the goods, there be a demand and refusal, trover will lie : but 
while he is a mere conduit-pipe in the ordinary course of 
trade, I think he is not liable." 

§ 7. Contractors (i). 

We now come to the importcmt question of the liability of 
a person who has executed work from which damage has re- 
sulted, through the medium of an independent contractor. 



Where the 
contract is 
compalsory, 
person for 
whom work is 
done not 
Uable. 



I W. Rob: 
Adm: 95. 



12 A. &E. 737. 



Relation of 
master and 
servant does 
not exist, 



(L) Compulsory Contracts. 

Where the contract is compulsory, that is to say, where a 
person desiring to do a certain act can only do it by employ- 
ing some one else, the relation of master and servant is con- 
sidered not to exist, and the person for whom the work is 
done is not liable for the tortious acts of the contractor or his 
servants. 

For example, where a ship in entering a harbour is com- 
pelled by statute to take on board a pilot, to whom the navi- 
gation of the vessel is entrusted, the liability of the owner 
for the pilot's negligence is taken away ; but in the case of the 
Maria it was expressly held that he would not be liable even 
if the Act did not contain this provision. 

The liability being thus cast on the person employed, he 
becomes liable for the acts of his servants. As in MUligan v. 
Wedge, where a butcher who had bought a bullock in Smith- 
field market having to drive it through the city, was compelled 
to employ a licensed drover. Through the negligence of the 
drover's boy, the bullock injured the plaintiff. It was held 
that the drover was liable and not the butcher. 

The principal ground on which these decisions rest is the 
fact that the relation of master and servant is at once ex- 
cluded by the form which the contract of hiring takes. What 

( i) The word ** contractor " is used in this section in a oommeroial sense, that 
is, of a person whose business it is to enter into contracts ; and not in a legal 
sense, as of either party to a contract. 
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the owner of the property would do himself has been com- 

pulsorily given over to some one else, whose special business it 

is to do the acts in question. Considerable emphasis was 

laid in the last case on the distinct calling which the person 

employed executed, and this consideration may possibly 

prove of some value in other cases, for it is most important 

to observe the distinction between this compulsory hiring but principal's 

and the ordinary hiring which does not exclude the relation ^^^ J^ay, 

of master and servant. In this latter case, the liability of the )>ecause work 

"^ IS paid for by 

person for whom the work is done is not taken away simply contract, 
because the work is paid for by contract instead of by the 
piece or by the day. 

In Sadler v. Henlock, the defendant employed a workman 4 E. & B. 578. 
to clean out a drain ; he was not in his service generally, but 
he was an ordinary labourer, and only specially in the defen- 
dant's service for the purpose of the work to be done. The 
highway was taken up and replaced improperly, so that the 
plaintiifs horse fell and was injured. It was held that the re- 
lation of master and servant existed, and that the man was not 
an independent contractor, and that consequently the master Test: power of 
was Uable. The test appUed was. Did the defendant retain ^^orkT^'"^ 
the power of controlling the work ? 

This test will be found to distinguish satisfactorily these 
two classes of cases. In Milligan v. Wedge there was no [a^iif, p. 78.] 
such power, nor is there in the case of a compulsory pilot. 

There is, however, another test: Was there a power of Test: power of 
choice in obtaining the services of the contractor ? This may tr^rl^ ^^°" 
possibly furnish the distinction between Milligan v. Wedge 
and a very similar case, Martin v. Temperley, There, a 4 Q- B. 298. 
barge-owner, in navigating a certain part of the river, was 
compelled to take on board a licensed waterman. An injury 
resulted from this waterman's negligence. It was held that 
the barge-owner was nevertheless liable, the relation of 
master and servant being assumed to exist partly from the 
use of the word " servant " in the Act. There seems, how- 
ever, to have been a right to select any licensed waterman. 
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and not the first who offered ; and it was said that the fact 
that the choice was limited conld not differentiate the case 
from the ordinary master and servant cases. Possibly, in 
the pilot and drover cases, there may have been no choice at 
all , the custom being in many cases to take on board the first 
pilot presenting himself. Unless this test is sound, the 
waterman case would seem not to be good law. 



(ii.) Voluntary contracts for services to be rendered hy third 
parties; or, liability for torts of other people* s servants. 

We next come to cases where the contract is voluntary, 

and of these the best examples are furnished by the well* 

5B.&C. 547. known carriage cases, Latigher v. Pointer and Qvkrman v. 

4CJ5. Burnett 

General role, In Laugher V. Pointer, the owner of a carriage hired from 

no liability for . , , , j j • j • • ^ . v 

acts of con- ^ jobmaster horses and driver, and an injury arose from the 
^r^^*^^^' driver's negligence. The whole subject was thoroughly 
thrashed out in a long judgment of Littledale, J., in which 
the main inquiry was directed to ascertain whether the rela- 
tion of master and servant existed between the owner of the 
carriage and the driver. "The master," said the learned 
judge, ''is answerable for the servant's acts, because such 
servants represent the master himself, and their acts stand 
on the same footing as his own ; the reason is that domestic 
servants are hired either by the master personally, or by 
those who are entrusted by the master with the hiring of 
servants ; and this extends to servants whom the master or 
owner selects and appoints to do any work or superintend 
itny business, although they are not in the immediate employ 
or under the superintendence of the master. As, for instance, 
if a man is the owner of a ship, he himself appoints the 
master, and he desires the master to appoint and select the 
crew ; if any accident happen through their default in manage- 
ment it is the same as if it happened through the immediate 
default of the owner himself. The payment being out of the 
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funds of the master^ and they being the immediate servants 

of the owner." It was clear in the case that the power to 

dismiss did not rest with the hirer but with the jobmaster, 

and that the jobmaster paid the driver's wages, or allowed 

him to take gratuities in lieu of wages; in fact, that the 

relation of master and servant existed between them, even 

during the time he was driving the carriage. The question, 

therefore, was whether he was also the servant of the owner 

of the carriage during the drive. It was held that he must Servant, for 

be the servant of one or the other, but that he could not be ofUabSityT* 

the servant of both at the same time. " The allowing two JJ^^^^ 

principals to be severally liable would tend to a multiplicity 

of actions, because if the traveller was liable, he might have 

an action against the stable-keeper for supplying improper 

drivers and horses, and then the stable-keeper might have an 

action against his own drivers. If, indeed, several persons 

are concerned in a trespass or other tortious act, they are 

liable jointly or severally at the election of the party injured ; 

but the several liability arises from the joint liability, and 

&om the rule of law that a party injured need not sue all 

who are guilty of the wrongful act. But two persons cannot 

be made separately liable at the election of the party suing 

unless in cases where they would be jointly liable ; and there 

cannot be any ground for saying that the hirer of the horses 

and the jobman would be jointly liable." 

The inquiry must therefore always be, who is the master of Test: payment 

of wages and 

the tortfeasor, and the test of service to be deduced from this power to 
case is therefore payment of wages and power to dismiss. "^'^ 

In QuAirman v. Burnett, the case against the owner of the 6 M. & W. 
carriage was somewhat stronger; the driver wore a livery, 
provided by the owner, which was always hung up in the 
hall on the return fix>m a drive ; the accident happened whilst 
he had left his horses for the purpose of hanging up the coat. 
The immediate cause was the personal neglect of the coach- 
man; and again the question was discussed, Who was his 
master at the time of the accident ? The answer was given, 

G 
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Test: selection 
of servant: 
control and 
power to 
dismiss. 



The impor- 
tant test is 
power of 
selection. 



Choice may 
be delegated 
to others. 



" He who had selected him as his servant^ from the knowledge 
or belief in his skill and care, and who could remove him for 
misconduct, and whose orders he was bound to receive and 
obey ; and whether such servant has been appointed by the 
master directly, or intermediately through the intervention 
of an agent authorized by him to appoint such servants for 
him, can make no difference." To make the hirer liable 
recourse would be had to a different and more extended prin- 
ciple, namely, that a person is liable not only for the acts of 
his own servant, but for any iiyuiy which arises by the act 
of another person in carrying into execution that which that 
other person had contracted to do for his benefit ; a position 
which the Court held to be too large. 

The tests from this case are, power to dismiss, power to 
compel obedience, and selection. 

This last, the power of selection, seems to be the important 
consideration. All the other tests which have been given flow 
more or less directly from that power ; and, as we shall see, 
when they exist independently of the choice of the servant, 
the liability follows the choice, and not the power to dismiss 
or to compel obedience, or even the payment of wages. The 
question we are considering is the liability of one for the 
acts of another. Up to the present time nothing but the 
relation of master and servant or principal and agent has 
been found to create this liability ; this relation cannot exist 
without deliberate choice, and this choice it must be presumed 
to have been based on " the knowledge and belief in his skill 
and care," and his capacity to do his master's work. Being 
put forward to do his master's work he represents his master, 
and his master's liability for his negligence in performing his 
work flows immediately from this representation of his master. 
Where the master delegates this power of selection to another, 
over whom he is also master, it is obvious that both are 
servants to one master ; but where a person contracts with 
another to whom he does not stand in the position of master, 
and that other employs a servant to do the work contracted 
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for, it is obvious that, as the relation of master and servant 
does not exist between the principals to the contract, it cannot 
exist between one of those principals and third parties intro- 
duced by the other. 

Some little difficulty arises, however, from this question of 
selection; in Qtiarman v. Burnett, the case was put of the [••/Ap.si.i 
hirer selecting from among the contractor's servants one petr- Hirer may 
ticular coachman. The Court intimated an opinion that even among cwi^ 
in this case the hirer would not be liable : and this, appa- ^'^c^or's ^r- 

' ' ^^ vants, and not 

lently, is good law, because it does not alter the fact that the be liable. 
jobmaster originally selected the man, and was willing to 
be represented in the performance of the work by any of his 
servants. 

Under certain circumstances, however, the liability for the liability 
negligent act maybe shifted from the contractor to the hirer, hirer when he 
As, for instance, where his actual control over the driver has ^^j*^ ^"' 
been the cause of the injury. In McLauffMin v. Prior, a hired directs certain 
carriage was being driven by postilions, servants of the job- . ^ & g 48 
master. The hirer rode on the box ; and on his responsibility 
the postilions drove in such a manner as to upset another 
carriage. He was held liable, because at the time of the 
accident he had assumed the mastership of the jobmaster's He becomes 
servant, or at least had participated in tie tort so as to j^i^r 
become a joint tortfeasor. His liability would presumably 
exclude the contractor's. On the same principle it was said 
in Overton v. Freeman, where parish officers had contracted 11 C. B. 873. 
with A. for work, and A. made a sub-contract with B. to do 
the paving, A. supplying the materials, that A. might have 
been liable for an accident arising from the negligence of B.'s 
workmen, if he had in any manner directed or countenanced 
the act. 

The consequence of this temporary change of mastership is 
well illustrated by Murray v. Currie, in which there was a h.^' ^ ^* ^* 
loan of a workman. The defendant employed a stevedore Examples of 
to unload a vessel The stevedore employed and paid his iJ*J!S7xnaster. 
own workmen, amongst whom was the plaintiff and one of 

G 2 
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the defendant's sailors. The plaintifif was injured by this 
sailor. In determining the question whether they were fellow- 
servants or not, it was of course necessary to inquire strictly 
who was the person to whom the maxim respondeat superior 
should apply. The accident occurring during the unloading, 
it was held that the sailor was at that time the servant of the 
aC. P. D.205. stevedore. The same point was discussed in Bourke v. TFhite 
Moss CoUiery Co,, and a distinction was drawn between the 
loan of a servant, in which case the borrower would be liable, 
and an agreement by the person for whom the work is con- 
tracted to be done, to do part of the work himself or by his 
own servants, in which case he and not the contractor would 
be liable for the n^ligence of these servants. 

Where Another test of liability similar to the above is derived 

SennMi[ ** ^^m the ownership of the property ; if there has been an 
adopte^*'^ actual demise, the liability of the person who has originally 

decessor's chosen the servants ceases, because with the demise the con- 
choice. 

trol over the servants is lost, and the new proprietor adopts 

3 c. P. D. the choice of the previous owner : Steel v. Lester. 

(iiL) Consideration of liaJjUity of Landlord and Tenant. 

This question of demise brings us to the very important 
subject of the liability of landlord or tenant for injuries 
resulting from the premises themselves. 

4 Taunt : 648. In Leslie V. Pounds, where the injuries arose from the negli- 
Case of negli- gence of workmen employed in doing some repairs, the ques- 
i^? work- ^^^ ^^ determined in accordance with the foregoing prin- 
ciples. Under the lease the landlord was to judge of what 
repairs should be done^ and was to direct the execution of 
them, and the tenant was to pay for them. The workmen 
negligently left the entrance to the cellar, in the public foot- 
way, uncovered during the night, and the plaintiff fell into it 
and was injured. The only question, therefore, was whose 
servants the workmen were, and the Court held they were 
the landlord*s, and that he was liable. 
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But where the accident has not arisen from any negligence Accident from 

defective 

of workmen, but from defects in the building itself, the building, 
general rule is thus stated in Woodfall's Landlord and Tenant 
[ch. xix. s. i] : ''As regards the liability of landlords to third 
persons, it may be taken as a general rule that the tenant, 
and not the landlord, is liable to third persons for any acci- 
dent or injury occasioned to them by the premises being in a 
dangerous condition." 

The person who is in possession of premises, and who Person in pos- 
allows them to be in a dangerous condition, is the person fade liaSc. 
prima facie responsible to the public for any injury residting 

from their being out of repair (Bovill, C. J., Pretty v. Bickmore). L. R. 8 C, P. 

401* 
Under certain circumstances, however, the landlord may be 

liable ; and the rule as to this liability may be stated shortly as 

follows : " When the property of the landlord is let by him Landlord 

^ ^ ^ '' liable for con- 

in a state which is a nuisance, and he is himself responsible tinuing a 

for its being in such a state, he is liable. If the landlord °'"**^^* • 
remains liable for repairs to the demised premises, that is 
evidence of his continuing the nuisance; the fact, on the 
other hand, of the tenant being bound to repair being almost 
conclusive evidence that the landlord is not liable." [Wood- 
fall, c. xix. s. I.] 

In Nelson v. Liverpool Brewery Co., Lopes, J., said, ** We * ^- ^' ^' 
think there are only two ways in which landlords or owners 
can be made liable, in the case of an injury to a stranger by 
the defective repair of premises let to a tenant, the occupier 
and the occupier alone being prima fade liable ; first, in the ^^«'« ^« 

covenants to 

case of a contract by the landlord to do repairs, where the repair ; 
tenant can sue him for not repairing ; secondly, in the case of ^?^''* ^* ***" 

■^ *^ " mises ruinous 

a misfeasance by the landlord, as, for instance, where he lets premises, 
premises in a ruinous condition. 

In Pretty v. Bickmore, the defendant let premises to a tenant 
under a lease by which the latter covenanted to keep them 
in repair. Attached to the house was a coal-cellar under the 
footway, with an aperture covered by an iron plate which was 
at the time of the demise out of repair and dangerous. A 
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passer-by in consequence fell into the aperture and was 
injured. He brought an action against the landlord and was 
non-suited, and the Court of Common Pleas held rightly. 
Keating, J., thus stated the law: ''In order to render the 
landlord liable in a case of this sort, there must be some 
evidence that he authorized the continuance of this coal-shoot 
in an insecure state ; for instance, that he retained the obli- 
gation to repair the premises : that might be a circumstance 
to show that he authorized the continuance of the nuisance." 
There was a covenant to repair by the tenant, but it was not 
noticed in the judgments, the inquiry being simply, could the 

L. R. xoC. P. landlord be made liable. But, in GwinneU v. Eames, under 

^ ' an exactly similar state of facts, emphasis was laid on the 

tenant's covenant to repair, which seems to show that in the 
case of misfeasance by the landlord the liability is shifted if 
there is a covenant by the tenant (i). 

It is very instructive to notice how the same result is ar- 
rived at in these two cases by the application of two different 

L. R. S C. P. propositions. In Pretty v. Bidcmore the principle laid down 

is that the occupier is liable unless the landlord has cove- 
nanted to repair ; in Ovnnnell v. Eames, that if the landlord 
has let ruinous premises (which he had done in both cases), 
he is liable unless the tenant has covenanted to repair. The 

General rule, rule to be derived from both these principles combined is 
this : that the occupier is liable unless the landlord has cove- 
nanted to repair, or unless at the time of the demise the 
premises (or the particular part of them) were in a ruinous 
condition, in which last case the liability of the occupier 
revives if he himself is under covenant to repair. But it is a 
mistake to say that the liability therefore follows the cove- 
nant ; for where there is no covenant at all, the occupier is 
liable unless the premises were ruinous at the time of the 
demise, in which case the owner is liable. 

(i) The qneetion of the knowledge of the landlord of the defect, which waa 
also diacnaaed, ia of courae only the qneetion whether if he ia liable he haa 
any defence. 
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With regard to the liability of the tenant, it is always said Examination 
that he is prinva facie liable, and that he may shift his liability nibiiUy?*'*^* 
on to the landlord. There seems, however, some question 
whether they are not joint tortfeasors, although Brett, J., in 
CfwiuTidl V. Eames considered that if the burthen of repair is L. R* lo C. P. 
cast upon the tenant, the duty of the landlord altogether 
ceases (i). 

It must be confessed, however, that it is difficult to explain 
the alternative liability on which all the cases dwell ; why 
the covenant to repair as between two parties should affect 
the liability of either towards the public. It is clear that in 
a case in which the occupier is liable he could not get rid of 
that liability by alleging that he had contracted with another 
person to execute the necessary repairs, and that as he had 
not executed them he and not the occupier was liable ; why, 
then, should he get rid of his liability by setting up this 
covenant with the landlord which is unfulfilled ? Notwith- 
standing Brett, J.'s strong expression of opinion, the point 
has not directly been decided, and it is with great submission 
suggested that the reason which is given above for the land- 
lord's liability, where he has covenanted, is the true one, and 
points to him as a joint tortfeasor ; and the same principle 
would apply to a tenant who had covenanted to repair, where 
the demised premises were ruinous when he entered into 
occupation. It would seem, too, that an actual demise is 
necessary, and that an occupier, to whom premises were only 
lent for a time, would not under any circumstances be liable. 

In Todd V. Flight, in which the accident arose from the 9 C. B : N. S. 
falling of a stack of chimneys, the fact according to the decla- 3^^' 
ration (which was necessarily assumed to be true on de- 
murrer) was that the landlord had kept and maintained the 
stack in a ruinous state and in danger of falling ; " and thus," 

(i) In JBomimS t. Prior y the owner let the premipefl with the nnisanoe com- Salk : 46a 
plained of, which had been erected npon them. That, therefore, was a mia- 
feaMinoe of which he himaelf had been guilty ; and, say the Court, his demise 
affirmed the continuance of the nuisance, and therefore might be said to be 
a continuation of it by himself. Per Buller, J.,in Cheetham v. Hampton. ^ f . R. 318. 
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said Erie, C.J., ^'he was guilty of the wrongful non-repair 
which led to the damage, and after the demise the fall appears 
to have arisen from no fault of the lessee, but by the laws of 
nature." Here, again, stress is laid on the absence of the 
lessee's fault, and the liability to the public is apparently 
made to depend on the existence of a private right between 
two persons ; if this were so, and there were no covenant to 
repair on either side, no one would be liabla It is suggested, 
however, that the true view of the law is that stated above, 
and that the only reason for introducing the covenant to 
repair is to ascertain whether the landlord is or is not liable 
for a continuing nuisance. 

On similar principles, if the landlord builds a chimney 
which, by the act of the tenant, becomes a nuisance, the 

4 c. B. 783. landlord is not liable : Bich v. BasUrfield ; but if this use is 

contemplated and authorized by the landlord, he is, as well 

45 ^ J: Q* B. as the tenant, the author of the continuance of the nuisance : 
ffarria v. James. 

(iv.) SttJhcoTUradors. 

The same The rule as to contractors is extended to sub-contractors, 

sab-conSM- ^^ inquiry being the same as before, whether the relation of 

^^''*' master and servant exists between the original contractor and 

the sub-contractor; if it does not, then the contractor is not 

liable but the sub-contractor for his own or for his servant's 

[M'> p>9^] torts. Bapson v. Oubitt is an example of this. In DalzM v. 

28 1« J: Q. B. Tyrtr, the plaintiff contracted with H. to be carried across the 

ferry ; H. hired the vessel and crew finom the defendant ; the 

accident happened through the n^ligence of the crew. They 

being selected and hired by the defendant, and remaining 

under his control, H. was held liable. The contract between 

H. and the plaintiff was held to make no di£krenoe ; for it 

was dear that the action could have been brought against the 

defendant by a stranger who had been damaged by the crew, 

and the mere existence of the contract could not take the 

right of action away from the plaintiC 



Chap. IV. § 7 (iL) CONTRACTORS. 89 

(ii) continued Voluntary contracts for services to be rendered 

hf tUrd parties. 

We must now revert to the second division of the subject, Second divi- 

namely, the liability for the acts of contractor's servants. ^^t com- 

Another illustration of the strictness of the inquiry whether P^^^^ 
the relation of master and servant actually exists between the 
actual tortfeasor and the person for whom the work is done 

is to be found in the extension of the rule as to contractors, Case of 

to cases where the person imdertaking the work is at the time Sndertoken by 

of the contract the servant of the other party to it. Thus, in general ser- 

^ -^ ' vant. 

Knight v. Fox, a company contracted with A. to make a ^ ex: 725. 
railway ; A. contracted with B. to make a bridge over it, and 
B. contracted with C, who was his general servant, surveyor 
and manager at an annual salary, to erect the scaffolding. 
The injury arose from a defect in the scaffold, and C. was held 
alone liable on the ground that he was not quoad that parti* 
cular work B.'s servant. 

This point is not without difl&culty. In Blake v. ITdrst a 2 H. & c. 20. 
fall into a sewer was being constructed imder contract between 
the defendant and the commissioners. The defendant con- 
tracted with one of his workmen to do the brick-work and 
watching. It was proved that the defendant had a right to 
control the way in which the work was to be executed, and 
that he would have dismissed the workman if he had been 
dissatisfied with the work. He was held liable, because the 
facts shewed that the relation of master and servant remained 
notwithstanding the contract. 

But some little difficulty arises in determining what What amount 

.A.i»i *j.j fiof control wiU 

amount of control oi workmen or superintendence of work ^^{^ liability. 
will shift the liability for negligence from the actual master 
to the person who has contracted with him for his servant's 
work. 

From Quarman v. Burnett, and similar cases, it will be [««/*, p. si.i 
seen that the ordinary control which the hirer must have over 
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the hired servant of the contractor is not sufficient to make 

the hirer liable. The most recent case on this point is 

14 Q. B. D. J<m^ V. CorpoTotiom of Liverpool. It remains to be seen if 
890. 

the retention of any larger control will make him liable. 

16 c. B. 55a In Sted y. South Eastern By. Co. the company was held not 
liable, althongh their surveyor was superintending the works 

4 Ex: 255. and directing their progress. In Beedie v. North Western Ry. 

Co. a bridge was being made by contract over a highway, and 

Power to dis- one of the workmen let a stone fall on a passer-^by : the oom- 

ixiiss insuffi- 

cieut test. pany was held not liable, although they had reserved to them- 
selves power to dismiss men for incompetence. The decision 
was rested on the principle that he who had chosen the 
workmen must be liable. 

So where a charterer hired a steamer for six months, the 
owners to keep her in good order and to find seamen, whose 
wages the charterer would pay, the owners were held liable 

8 A. & E. for the seamen's negligence : FerUon v. City of Dvhlin Steam 

*35- Co. 

I Q. B. D. The same point arose in Pendlehury v. Oreenhalgh, A 

^ ' certain portion of a highway was ordered to be raised under the 

superintendence of the surveyor of highways. The surveyor 
contracted with another person to do the work, but he himself 
" had nothing to do with the paving, except superintending on 
behalf of the vestry committee." The accident arose at night 
from the alteration in the road levels not being properly 
marked out with lights. The Court of Appeal held the 
surveyor liable. Lord Cairns, C, pointed out that " the work 
ordered to be done was of a complex nature, consisting of 
providing materials, labour, superintendence, and, as incident 
to the work, lighting and fencing during the night. It was 
therefore necessary to see what had been contracted for : it 
was for the labour alone. Therefore, if the defendant did not 
contract for the fencing or lighting, then the duty of fencing 
and lighting remained in the defendant, for which hs remained 
responsible." 
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It must be particularly noticed that the question we have 
been considering is the exemption from liability of a person 
who has done work by the agency of an independent contractor 
with servants and workmen of his own, for the acts of negU- 
gence of those servants. It follows, therefore, that there can no exemption 
be no such exemption imless the tort has in fact been com- [f°™e^ort^|g^ 
mitted, or can be directly traced to these servants or to the traceable to 
person who is responsible for them. They have been employed 
to do something in a proper manner and they have done it in 
an improper manner. 

But the injury may be directly traceable, not to the manner e.g., where 
in which the work has been executed, but to the work itself, itstiris 
The tortious act in such a case is his who ordered the work tortious. 
to be done. For example, if a person intending to dig a 
trench in the highway has the work done by contract, if the 
work is negligently done (as where heaps of stones are put in 
unnecessary and unusual places) the contractor is liable and 
not the person who gave the order ; but if the work is not 
done negligently (as where heaps of stones are put in proper 
and usual places) and an accident happen which would not 
have happened but for the work in the highway, then the con- 
tractor is not the tortfeasor but the person for whom the work 
was done. Lord Campbell, C.J., emphasised the distinction 
in EUis v. Sheffield Gas Co, : " If the contractor does the thing a E. & B. 767. 
which he is employed to do, the employer is responsible for 
that thing as if he did it himself. If he is employed for a 
lawfid act the relation of master and servant does not subsist 
between the employer and those actually doing the work. 
He is not answerable except for the act itself. This rule is 
usually expressed by saying that if a man authorizes lawful 
work, or work from which if properly done no evil conse- 
quences can arise, he is not liable for the negligence of the 
contractor's servants; but if the work is unlawful, or the 
injury is a natural consequence of the work even when pro- 
perly executed, then he is liable." The liability of the 
servant in the latter case, however, still remains. i^/- v- 74-1 
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A very common application of this rule occurs in cases 
where repairs to a house have been executed, and damage to 
Old distinc- a neighbouring house or to a passer-by has been the result, 
work on And ou this account a distinction was for some time supposed 

wid^tmrnov- ^ ®^^ between contracts for work to immovable property 
abies at- Qjid coutracts relating to immovables. This distinction was 

amined. " 

iamu, p. Ea] iudccd ssld to cxist by littledale, J., in Laugher v. Pointer, 
but it has since been frequently pointed out to be erroneous. 
The decisions which have been based upon it are nevertheless 
not necessarily erroneous. 

The distinction between such a case and Laugher v. 
Pointer seems to have been felt, and also that the owner 
ought to be responsible ; but the true ground of liability was 

1 B. & p. 404. missed. Bush v. Stdnman was the first case in which the 

principle took definite form, and although it has been 
repeatedly declared to be bad law, it will be instructive 
shortly to consider the facts of the case. A. had a house, 
and contracted with B. to repair it : B. contracted with C. to 
do the work : C. with D. to furnish the materials. D.'s ser- 
vants placed the materials in the road and the plaintiff's 
carriage was upset. The Court held A liable, but Eyre, C. J., 
confessed that he found some difficulty in stating accurately 
6 T. R. 411. the groimds of liability. Of the earlier cases, Ston^ v. Cart- 

2 H. Bl: 267, Wright and Littledale v. Lonsdale were quoted with approval 

as applicable to the case. The former certainly was not. 
\c/: Littledale. The owucr of a mine was there held answerable for the negli- 
V. ^f^» «•<'. gence of the persons employed by the steward. The facts 

of the latter case are not very clear from the report. It seems 
however that " Lord Lonsdale's colliery was worked in such a 
manner by his agents and servants that an injury was done 
to the plaintiff's house, and his lordship was held responsible." 
The Chief Justice added, however, " or possibly by the con- 
tractors, for that would have made no difference:" this 
answered the point in dispute in the case before the Court. 
Another case was put : " Suppose then that the owner of a 
house, with a view to rebuild or repair, employ his own servants 
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to erect a hord in the street (which being for the benefit of the 

public they may lawfully do), and they carry it out so far as 

to encroach unreasonably on the highway, it is clear that the 

owner would be guilty of a nuisance, and I apprehend that he 

would be equally guilty if he had contracted with a person 

to do it for a certain sum of money, instead of employing his 

own servants for the purpose ; for in contemplation of law the 

erection of the hord would equally be his act." This bringing 

the argument a step nearer the case, the final step was taken, 

and the determination that A. was liable was arrived at, which 

was characterised as "certainly highly convenient, and 

beneficial to the public.'' 

The liability of the owner in the hypothetical case put by 

Eyre, C.J., is undoubted, and it is in conformity with the 

decision in Pickard v. Smith. The defendant, having em- lo C. B: 

ployed a coal merchant to put coals in his cellar, was held 

liable for injury suffered by the plaintiff &om his falling 

through the cellar opening which had been left open by the 

negligence of the coal merchant's servants. Williams, J., said 

the ordinary rule of exemption is inapplicable to cases in ^^'l^ per^ 

which the act which occasions the injury is one which the f?JP«^» ^*" 

" biiity for non- 

contractor is employed to do ; nor, by a parity of reasoning, performance 

ifi not excused 

to cases in which the contractor is entrusted with the per- because it has' 
formance of a duty incumbent upon his employer, and WOT^racUM-* 
neglects its Mfilment, whereby an injury is occasioned." In who has been 

employed, 

Cfray v. Pvllen the latter part of the rule was applied. An nor by his 

Act of Parliament having authorised the cutting a trench ^"^*^^* 

. 5 B. & s. 97a 

across a highway for the purpose of making a drain, but 

having attached to the exercise of the right the condition of 

filling up the trench after the drain had been completed, the 

defendant employed a contractor to do the whole work ; the 

re-filling was done negligently, and the plaintiff's wife sustained 

personal injury. The rule was laid down in the Exchequer 

Chamber that " where a work is being executed from which 

danger may arise to others, and it thereby becomes incumbent 

on the party doing or ordering it to be done to take measures 
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6 H. & N. 
488. 



to prevent damage resulting to others, he cannot divest him- 
self of liability by transferring the duty to a contractor." 
(See also Sole v. SiUingboume By. Co.) 



General rule 
as to liability 
of principal 
for acts of 
contractor or 
bis servants. 



[Mittt p. 9a.] 



There are therefore these two principles governing the 
liability of the person for whom work is dona He who 
orders the doing of an act which is of itself productive of 
injury is liable whether he has done it by his own servants 
or by a contractor or by a contractor's servants. He who has 
a duty to perform cannot shift the duty on to the shoulders 
of another, and is Uable for its non-performance, although the 
faidt may be directly attributable to another who has con- 
tracted to do it. 

It is obvious that nothing in this statement of the law has 
any special application to immovable property. Beverting 
for a moment to Bush v. Stdnman ; the placing the materials 
in an unguarded manner in the highway was not the work 
which was contracted to be done : nor was there any special 
duty laid on the owner of the house, any more than in any 
other case of work done by contract, to see that the con- 
tractor's servants worked without negligence, merely because 
the work was being done to immovable property. The de- 
fendant's liability can therefore be judged of according to the 
rules already laid down. 



I Q. B. D. 
321. 

Examples of 
general rule. 

Case of sup- 
port of adjoin* 
ing houses. 



Three well-known recent illustrations of the general rule 
may be shortly referred to. 

The plaintiff and defendant in Bower v. Peate were 
owners of two adjoining houses, the plaintiff being entitled 
to the support, for his house, of the defendant's soiL The 
defendant employed a contractor to pull down his house, 
excavate the foimdations, and rebuild the house. The plain- 
tiffs house was injured in the progress of the work, owing to 
the means taken by the contractor to support it being insuffi- 
cient. The defendant was held liable, because he had ordered 
work to be executed from which, in the natural course of 
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things, injurious consequences to his neighbour must have 
been expected to arise unless means were adopted by which 
such consequences might have been prevented ; he was there- 
fore bound to see to the doing of that which was necessary to 
prevent the mischief, and could not relieve himself from 
responsibility by employing someone else to do what was 
necessary to prevent the act he had ordered from becoming 
wrongful 

In Daltan v. Angus, under almost identical circumstances, L. R. 6 H. L. 
one of the defences was held bad on the same principle : the j^dgmnj^ 
question of indemnity having been taken from the contractor from contrac- 

tor no excuse : 

was also considered. Lord Blackburn said that the person it only gives a 
on whom the duty was cast might " bargain with the con- j^J,sThim. 
tractor that he shall perform the duty and stipulate for an 
indemnity from him if it is not performed, but he cannot 
thereby relieve himself frt)m liability to those injured by the 
failure to perform it" 

Again, in Hughes v. Perdval the same principle was acted 8 App : Ca : 
on — ^the question arising as to the use of party walls. Some 
doubt was thrown by Lord Blackburn on the principle laid 
down in Bower v. Peate given above, as to whether it was not 
too broad, and might possibly include in its application the 
carriage cases, and consequently conflict with Quarman v. [anu,^zx.^ 
Burnett, It seems, however, clear that running over people, or 
into other carriages, are not injurious consequences arising in 
the natural course of things from hiring a carriage. 

On the same principle, if the owner of a house or land 
allows a noxious trade to be carried on in or upon it by one 
who is not a tenant, he will himself be liable, by virtue of 
the duty laid on all so to use their own property as not to 
injure the rights of others. (Per Parke, B. : Beedie v. North ^ Ex : at p. 
Western By. Co,) 

One further point must be noticed : it is really an applica- Liability for 
tion of the general rules, but is frequently stated in another work after it 
form. " ^'^^^' 
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314- 



After the work has been taken over from the contractor 
by the principal, he is supposed to have adopted the work 
with all its faults, and is liable for any injury that may result 
fix)m the negligent workmanship. 

Thus in Tarry v. AshUm a lamp overhanging a highway 
was out of repair : as occupier of the house a duty was cast 
upon the defendant, from time to time, to investigate the 
state of the lamp. Being aware that it was out of repair he 
employed a contractor to do it : the jury found that he was 
not a servant but an independent contractor. The Court 
found, consequently, that the defendant having the duty, and 
having trusted the fulfilment of it to another who had not 
done it, was liable for the consequences of its falling on a 
passer-by. It must be confessed that it seems perfectly 
immaterial at what time the accident happened, whether 
during the work or after it was finished. In either case the 
defendant would have been liable, by reason of the duty 
left imperformed. 



Where the 
tort is the act 
of the con- 
tractor and 
not of his 
servants, it 
wonld seem 
that the jprin- 
dpal is liable. 

lM$it, p. 78.] 



iMMt§, p. 79.1 



9 M. & W. 
71a 



(v.) LiahUityfor the Torts of CofUrcLctora. 

We have confined the second section to contracts for ser- 
vices to be rendered by third parties, who are in effect the 
contractor's servants. There is room to doubt whether the 
same principles apply where the tort is the act of the con- 
tractor, or sub-contractor, himself: that is to say, whether the 
relation of master and servant, or principal and agent, does 
not exist independently of the existence of a special contract 
to do a certain work. Where the contract is compulsory, as we 
have seen, for special reasons, the relation is not assumed to 
exist ; but Sadler v. JSenUxk is an authority in favour of the 
relation existing and consequent liability of the person for 
whom the work is done where the contract is not compulsory. 
In Bapson v. Oubitt the committee of a club contracted with 
A., a builder, to execute repairs to, among other things, some 
gas fittings ; A. contracted with B., a gas-fitter, to do the gas 
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repairs; they were executed negligently, and an accident 
happened. It was held that B. was liable and not A. 

In the judgments it seems to have been treated as immaterial 
whether the negligence was B/s, or his workmen's. In the 
facts, however, there is this important statement: "In con- 
sequence of the omission of B., or sortie of his servants, to turn 
the gas oflf, a large quantity of it escaped and exploded." If 
the omission had been on the part of his servants, then the 
case is an illustration of the application of these rules to sub- if/-- p- ^l 
contractors. It is suggested that this must be read into the 
case, and that the decision really leaves untouched the prin- 
ciple of Sadler v. Henlock. Where the work is done by a The case 
contractor himself, the chief features of the relation of master ordinary tests 
and servant exist, namely, the power of selection, the right to ^l^l^^ ^^ 
control, and the power to dismiss on a proper occasion ; and 
it would seem therefore that the person for whom the work 
is done is liable for the tort of the contractor, though he is 
not liable for those of the contractor's servants. 

Tarry v. Ashton may also be explained on this ground. l^^* p- 96J 

§ 8. LlABILITT FOR DaMAQE CAUSED BT ANIMALS. 

In dealing with the liability of an owner for the injurious 
acts of his animals, it will be convenient to deal first with 
trespasses, and secondly with other injuries which spring 
from their viciousness. 

(i.) Trespasses by Animals. 

First, then, as to trespasses. The question only arises when Owner 
the trespass is independent ; for it seems perfectly clear, that independtnt 
if an animal accompanies any person (whether Ms master or ^jJaS.^ 
a stranger), the damage done by the animal is consequential 
npon the trespass of the person he accompanies, and damages 
for it may be recovered in the action against that person. 
(See Beckvrith v. Shardike (i).) 4 Burr : 2093. 

(i) Where the owner of landi acyoining a highway has neglected to fence Trespass due 
th«m, although there ii no obligation bo to do, and cattle stray from the high- to neglect 

H 
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only where 
animal capa« 
ble of becom- 
ing property. 



5 Co: 104a, 

Case of the 
coneys. 



Scitnter is not 
considered in 
trespasses by 
wild animals. 



But where the trespass is committed by the animal inde- 
pendently of his master (2), the rule is, that where the animal 
is one in which the law gives him what is called " a valuable 
property," the master is liable, but if it is one in which he 
had no such property, then he is not liable. Animals 
iMmsv^se Tiaturoe, cattle, sheep, poultry, and all domestic or 
domesticated animals come under the first class : those which 
are wild, ferm naturm, come under the second. In Botdston's 
case it was ruled that an action would not lie against a man for 
making coney-boroughs on his own land, although the coneys 
increased in so great number that they destroyed his neigh- 
bour's land next adjoining. And the reason given was, that 
so soon as the coneys come on the neighbour's land he might 
kill them ; for they are ferae naturae, and he who makes the 
coney-boroughs has no property in them (the coneys), smd he 
shall not be punished for the damage which the coneys do in 
which he has no property, and which the other may lawfully 
kill. 

This distinction of animals into those mansudae and those 
ferae naturae, and the consequent rule of law that the first are 
the subject of property, and the second are not the subject of 
property, leads us to the consideration of some of the most 
extraordinary anomalies of our law. 

When we come to other injuries, such as biting, kicking, 
or goring, we shall find that the distinction has led to a very 
useful rule, making liability depend on the scienter, or know- 
ledge of vice, according as the animal is tame or wild : but 



fence high 
way. 



way into his fields and injure his crops, he cannot immediately distrain the 
cattle damage feasant, but must either attempt to drive them out himself or 
aUow the drovers a reasonable time to return and get them off the land. It 
would seem also that no action would lie against the owner of the cattle for 
trespass if the drover returned with reasonable speed : Goodwyn v. Cheveley. 
But this rule only applies where the cattle are lawfuUy using the highway 
2 H. BI: 528. g^^ ^j^ QQ^ straying thereon : Donation v. Payne, (See also the remarks on 
loQ. B. D. the buU in the china shop case: TiOeUy, Ward, post, ^, 21S.) 

(2) The animal will be considered to be trespassing independently of hia 
master if he is accompanying a servant in the trespass, where the master cannot 
be held liable for the servant's trespass as being beyond the scope of his em- 
ployment. In such a ease of course the servant will be Uable. 



28 L. J: Ex; 
298. 
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that rule, it will be seen, ignores the question of property, [cf: the dis- 
making possession the sole test. It is somewhat extraor- Ryiatidss, 
dinary that the mere possession and propagation of wild ^^^^^{^'^' 
animals does not make the possessor of them liable for tres- 
pass, even if coupled with a knowledge of their roving dis- 
position or mischievous propensities when loose. 

And even when we accept this test of strict ownership with 
regard to trespasses, we are face to face with another anomaly, 
which arises from the difficulty of drawing a hard and fast 
line between wild and domestic animab. 

The dog has given the lawyers considerable anxiety : he Dogs, 
was not the subject of property at common law, and, like 
many other things, it was not the subject of larceny until it 
was so provided by the 24 & 25 Vict. c. 96. The old lawyers 
seem nevertheless to have been shocked at the argument that 
the dog was a wild animal, and had not yet completely shaken 
off the nature of its wolfish progenitors. The requirement of 
a scienter to make the owner liable for his dog's bite shews, 
that at least in one respect the animal is supposed to be 
tame. 

Nevertheless it has been held on this ground of absence of No action for 

trespass by 

property, that if a man's dog goes into his neighbour's garden dogs ; 
and spoils and injures his crops, no action will lie : Mason v. " ^^d: 336. 
Keeling / Brown v. Jiles ; and these cases were approved in a 1 C. & P. 1x8. 
very recent case, Sanders v. Teape, where a dog jumped over a 5' I- T. 263. 
wall and fell on to the plaintiffs neck, who was a workman 
on the neighbouring premises, and injured him. 

The Court held that the result of the cases was that " if a 
dog going about commits an injury or does any mischief, the 
owner of the dog will be liable only if the dog was of a mis- 
chievous nature, and he was aware of that fact." No distinc- 
tion was taken between trespasses and other injuries com- 
mitted by a dog : but it is certain that this distinction does 
exist with regard to other animals both man^uetee and/cr« 
naturse. In this case, however, the question of trespass really 

H 2 
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did not arise, for the labourer was a Ucensee. and conld not 
have brought an action for trespass to the property against 
the owner of the dog. 

17 C. B: But in Head v. Edwards, the defendant's dog was allowed 
N. S. 245. ^ 

unless there is to be at large, and it entered the plaintiff's wood and destroyed 

^tS'^Ur ^. ^ g^^®- ^^ y^ ^^^^^ *^^^ ^^^ ^^g ^^ * propensity for 
chief done. chasing and destroying game, going out of its own accord for 

that purpose, and that this propensity was known to the 

defenLT He was held liable on a Junt of the «i«U«r of 

the particular mischief which had occurred. 

It would seem, however, that this rule does not cover 

damage done by trampling on crops. 

Animals in Where, however, the owner has an absolute property, as in 

may be a**^ ^ horsc, then he is liable for the trespass and for all the con- 
valuable sequential damages, subject to the rules as to remoteness. 

property. c? «r 

18 c. B: N. S. ^^ -^^ ^- ^^^» through defect of fences, which it was the 
7**- duty of the defendant to repair, his mare strayed in the night 
follow^ by time from Us close into an adjoining, and so into a field of 
other damage, ^^j^^ plaintiff's in which was a horse. From some imexplained 
enq^asto cause the animals quarrelled, and the result was that the 
SSiajre'" ^ plaintiffs horse received a kick from the defendant's mare 

which broke his leg, and he was necessarily killed. The 
defendant was held liable, and the damage too remote. 
L. R. 10 C. P. In Ellis V. Loftus Iron Co., the defendant's horse had injured 
'^ the plaintiff's mare by biting and kicking her through the 

fence separating the plaintiffs land from the defendant'^ 
It was held that the mere putting the horse's head over the 
plaintiffs land was a trespass, and, on the authority of the 
preceding case, the questions of liability and of remoteness of 
damage were answered in the plaintiff's favour. 
13 c. B: N. S. In Cox V. Burbidge, the defendant's horse was straying on a 
^ highway. As against the owner of the soil it was trespass- 

enquiry as to ing ; or if it were a public highway, its owner was amenable 
under the Highway Act. The plaintiff, a child of tender age, 
was lawfully upon the highway, and was kicked by the horse. 



scienter. 



Chap. IV. § 8 (I.) DAMAGE BY ANIMALS. 101» 

It was held that the defendant was not liable, on the ground 
" that the owner of an emimal is only answerable for any 
damage done by it, provided it be of such a nature as is likely 
to arise from such an animal, and the owner knows it." The 
Court considered that the horse had done " something which 
was quite contrary to his ordinary nature ; something which 
the owner had no reason to expect he would do," for " every- 
body knows that it is not at all the ordinary habit of a horse 
to kick a child on the highway." 

The present Mr. Justice Cave, in his edition of Addison on 
Torts, gives the principle to be deduced from the first two [sthed. p. no.] 
cases as follows : '' Where an animal is a trespasser, the fact 
that an injury done by it there is due to the animal's vice 
is immaterial. The owner in such a case is liable for all the 
damage it may do, whether the damage is such as may 
reasonably be expected from the nature of the animal, or is 
due to the mischievous propensities of which the owner is 
ignorant." In a foot-note it is added that " these cases how- 
ever are not easily reconciled with Cox v. Burhidge ; as it is 
difficult to see on what principle the owner of a straying 
horse is liable if the horse kicks a man in the field, and not 
liable if he kicks him on a public road." The cases are 
indeed difficult to reconcile. The last proceeds on the absence 
of scienter, and may be for the present taken to be sound law. 
The first two depend on the principle of remoteness of damage, 
and to all appearance the two questions are different : but in 
point of fact they appear to the author to be entirely identi- 
cal The right to recover damages as tested by the principle The two 
of remoteness is, it is true, connected with the initial trespass pr2cUcally 
to this extent, that the question cannot arise until the initial ^-^ ^'"** 
trespass has been proved (i) : but once proved, it is entirely 

(i) Injuries which result to the plain tiff*B cattle from the defendant's cattle No action 

getting throagh fences which were out of repair and which the plaintiff him- where plaintiff 

self was bound to repair, give of course uo right of action. should have 

An example of this is to be found in Child y. Seam, where some pigs got repaired fence, 

through a fence from land adjoiuing a railway, and upset a troUy on which L. R. 9 Ex: 

some plate-layers were travelling. The duty to fence being laid by statute '7^* 
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independent of it, the right being governed by an entirely new 
set of principles. The governing principle of remoteness of 
damage in torts is this : Did the person charged contemplate, 
or could or ought he to have contemplated or foreseen, its 
occurrence ? If he did not, if it is such that a reasonable 
man could not have foreseen it, then the damage is too 
remote. 

Now in this instance this foresight cannot be tested by the 
answer to the question, " If my fence is broken or insuffi- 
cienty will my horse injure my neighbour's mare? " but by the 
answer to this : " If my horse escapes through my fence, is it 
of such a vicious disposition that it will injure my neigh- 
bour's mare ; or is it usual for horses to kick mares ? " and 
this is precisely the question which is propounded to test the 
scienter. And yet in the two cases it is answered differently, 
and for no apparent reason (2). 

(ii) Otfier Injuries by Animals. 

"We now come to other injuries by animals, such as kicking, 
biting, or goring. 

(a.) By animals ferae naturae. 
The monkey The leading case on the subject is May v. Burdett, The 

case. 

9 O B loi ftc^'io^ was for keeping a monkey which the defendant knew 
to be accustomed to bite people, and which bit the female 
plaintiff. The conclusion from the early cases was said to be 
that " whosoever keeps an animal accustomed to attack and 
bite mankind, with knowledge that it is so accustomed, is 



[</• p- 353. on the company, and the plate-layers being their servants and identified with 

them, it was held they ooold not recover against the owners of the pigs. 

Difficult questions sometimes arise in these oases in determiniug whose is 
the duty to repair, but these lie outside our subject. 

(2) That is no reason apparent on the face of the judgments. A reason may, 

however, easily be suggested from the fact of the injury being done by a 

horse to a mare ; if this be the true distinction, then the inference drawn by the 

learned editor of Addison is not warranted. The case of an injury to a man 

[«»/«« p. xoo.] in a field would probably be governed by Cox v. Burbidge, 
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prima fade liable in an action on the case at the suit of any 
person attacked and injured by the animal, without any aver- 
ment of negligence or default in the securing or taking care The sd^n/tr is 

- . _, . - - . . , , • xi • 1 ft^ ^he gist of the 

of it. The gist of the action is the keepmg the animal after action, 
knowledge of its mischievous propensities. The cause of 
action is the propensity of the animal, the knowledge of the 
defendant, and the injury to the plaintiff. The conclusion is, 
therefore, that a person keeping a mischievous animal, with 
knowledge of its propensities, is bound to secure it at his 
peril, and that if it does mischief, negligence is presumed 
without express averment." It is to be observed that nothing 
turns on the animal being at large or being ill-secured, but 
that the liability depends solely on the keeping ; as was said 
by Piatt, B., in Jackson v. Smithson : " No doubt a man has 15 M. & W. 
a right to keep an animal which is ferie naturaB, and nobody 
has a right to interfere with him in doing so, until some mis- 
chief happens ; but as soon as the animal has done an injury 
to any person then the act of keeping it becomes, as regards 
that person, an act for which the owner is responsible." 

It is to be observed further that the defendant's kruxwledge in some cases 
is an essential to the action : but the inquiry seems to be not "^jJJJ^i^ular ' ^ 
to the knowledge of the ferocity of the particular animal, but a*^^"**!, in 
of the ferocity of the class to which it belongs. In many class to which 
cases, such as of lions or tigers, this knowledge would be pre- 
sumed ; but in other cases, as in the case of the monkey, both 
the propensity of the class, and the knowledge of the propen- 
sity of the class, would have to be brought home to the 
defendant. If the Court thinks that everybody knows this 
with regard to the class in question, then possibly it would 
be taken prima faxie that the defendant knew. Further, as 
we shall see, it is the propensity to do the act which has 
caused the injury, and not to do acts which are only generally 
attributed to wild animals. 

It is usually said that domesticated animals which have 
resumed their savage nature come under the same rules as 
those f&rm ruUursB — as in Jackson v. Smithson, where the 
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injury was by a ram " accustomed to attack, butt, and injure 
mankind." It seems possible, however, that this (like the case 
of ferocious dogs) is only an instance of the rule of liability 
for injuries from animals manmetse naiurm, which woiQd 
depend on whether the defendant's knowledge extended to 
the propensity of this ram in particular or of rams in 
general. 

(fi.) By animals mansuetse natune. 

Scimter of the As to these animals the rule is clear beyond doubt that the 
mischief. knowledge of the defendant must be shewn of their propensity 

to do the act in question. 
I Stark; 212. This is well illustrated by the case of Hartley v. HaUiwdl: 
Must be very the action was against the owner of a dog for killing sheep, 

strictlv 

proved. ^^ allegation being that the defendant knew that the dog 

was accustomed to kill sheep : but the proof given in support 
of it was that the dog had previously sprung on a man. This 
was held to be insufficient, unless it coiQd also be shewn that 
every dog which jumped at men would of necessity bite 
sheep. The Court said, however, that possibly if the declara^ 
tion had been more general, by allying the dog to be of a 
ferocious and savage disposition and that it ought not to be 
left at large, the action would have been maintainable. 

6 Ex: 699. i^ ^ ^^ ^^ <^^6 {Hvdson v. Boberts), where the plaintiff, 

who wore a red handkerchief, was gored, the Court was 
satisfied that the defendant knew his bull would run at any- 

iamu, p. lox.] thing red. The judgment in Cox v. BurUdge affords another 

illustration of this ; but in saying that it was not usual for 
" horses to kick children on the highway," it may be doubted 
whether Erie, C. J., did not stretch the principle too far : the 
question whether the defendant knew that his horse kicked 
would appear to have been sufficient (i). 

[amt*,/. 99.] (i) 80 in Sanderg ▼. Teape, the question which was apparently in the mind 

of the Gonrt was whether it was usual for the defendant's dog to jump over 
walb on to people's necks. The case is by no means free from difficulty. One 
point seems clear : that, supposing a sheep jumped over the waU, and to have 
damaged both the labourer and the occupier of the land, the labourer, as a 
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(7.) Bites hy Dogs. 

The commonest class of cases in which scienter is discussed 
are those in which the plaintiff has been bitten by a ferocious 
dog. And as to these the rule we have just discussed applies ; 
it will be necessary, however, to examine a few cases to see 
(i.) how it applies, that is, what amount of knowledge is 
requisite ; (u.) what amount of notice will be construed into 
knowledge. 

(i.) What amount of knowledge constitutes scienter. 

It has often been said that a dog is allowed at least one Rule as to a 
bite, but this notion has sprung from an expression of bUe.* " 
Cockbum, C.J., in the Scotch appeal of Fleming v. Orr, that 2Macq:H. L. 
" every dog became entitled to at least one worry ;" but the 
case was one of worrying sheep, and injuries to cattle or 
sheep are regulated by 28 & 29 Vict c. 60. 

It is now settled that it is unnecessary, in order to render Knowledge of 
the master liable, that the dog should have bitten anyone : it TO^i^on suffi- 
is suf&cient to shew that the master knew that it had evinced ^^^ 
a savage disposition by attempting to bite people : Worth v. L. R. 2 C. P. 
Grilling, In that case the plaintiff had judgment because it '* 
was proved " that the dog uniformly made every effort in his 
power to get at «my stranger who passed by, and was only 
restrained by his chain." He had not succeeded in biting 
anybody till he caught the plaintiff; but he had been bought 
for his ferocity. 

So in Jones v. Perry the defendant was held liable, it Examples. 

2 £sp: 4S2. 

licensee, could only have a right of action against the owner of the sheep, if 
the occupier of the land could in an action of trespass have recovered as 
special damage the injury to himself ; and this, heing as we ha?e seen a ques- 
tion independent of the vice of the animal, he could undoubtedly have done. 
How then is the question altered by the rules as to trespasses by dogs ? We 
are clearly thrown back on the test in the case of personal injury, which is 
knowledge ; and this seems to necessitate the question proposed above ; it is 
difficult to find any other. It seems a curious excuse from liability that the 
accident occurred from the animal's pUyfulness. 
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being proved that the dog had been bitten by a mad dog, and 
that the defendant had a suspicion of his madness by tying 
liim up. 

The mere fact of telling a person to beware of the dog will 
not exempt the owner from liability, it will rather be evidence 
against him of his knowledge of the dog*s propensity : sup- 
posing of course the plaintiff to be guUty of no negUgence 
2 Stark: 285. and to be lawfully on the premises : Judge v. Cox, 
I Esp: 203. In Brock v. Copdand the plaintiff failed : he was the defen- 

dant's foreman, and knew that a ferocious dog was kept for 
the safety of the premises loose in a yard : he incautiously 
went into the yard and was bitten. 

{ii.) What amount of notice constitutes knowledge. 

Examples of It is essential that the owner or person under whose 
otiierefhaiT ^ control the dog is should have notice of the animal's propen- 
the master. Q[iy^ B^t the question arises whether notice to a servant 

will affect the master with notice. 
36 L. J: C. P. In Gladman v. Johnson a message sent to the master 
'^^' through his wife was held to be sufiScient, but the case has 

been doubted. 
L. R. 7 Ex: In Baldwin v. Ca^dla the defendant had deputed to his 

coachman the care and control of the dog, and therefore a 

notice to him of the vicious nature of the dog was held to be 

notice to the master. 
33 L. J: Q. B. In Stiles v. Cardiff Steam Co, it was held that notice to or 
^'^* knowledge in the manager or person haxing control of the 

yard would have been sufficient : but that the knowledge of 

some men in the yard who had the charge of the horses was 

insuflBcient. 
L. R. 9 C. P. And in Applebee v. Percy notice had been given to people 
^^7* who, in the absence of their master, had the management of 

the business ; it was held that there was evidence of scienter 

to go to the jury. 
General rule The rule may be put shortly thus : the master will be held 

as to notice. ./ jt ./ 
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to have known of the dog's vicious disposition, if a person in 
charge of the dog, or in charge of the place where he was 
usually kept, or in general charge of the entire premises, 
knows or has notice of it. The fact that the notice is given 
to a servant to communicate it to the master would seem to 
be insufficient if in fact the message was not communicated. 

As a general summary of the law as to injuries by animals it Summary, 
may be said, that as to animals fersQ naturae the owner is not 
liable for their trespasses and consequent damage, but is liable 
for other injuries on proof of scienter as to the ferocity of the 
class to wliich the beast belongs, in some cases the sderUer 
being assumed. 

As to animals Tnansuetm natures the owner is liable for 
their trespasses and consequent damage, but not for other 
injuries unless proof of scienter is given as to the propensity 
of the animal itself to do the act in question. 

As to dogs, they seem to be ranked as ferse naturm with 
regard to trespasses, and the ordinary consequences of tres- 
passes, with a special rule as to extraordinary consequences ; 
and as manstietaB natures with regard to other injuries. 

§ 9. Keeping Dangerous Things. Liability for Tres- 
passes BY Inanimate Objects. 

In considering the liability of their owner for injuries com- 
mitted by animals, it will be remembered that the cases 
divided themselves into injuries resulting merely from keeping 
the animal on the owner's premises irrespective of any escape, 
these being for the most part injuries to the person; and 
injuries arising from the escape of the animal, these being 
either injuries to the person or injuries to property. 

Passing now from animate to inanimate objects, and the 
liability of their owner for the consequences of keeping them, 
it is important to notice, first, how the facts in the two cases 

Injuries majT 

resemble one another. Injuries may result merely from keep- anse from 



108 



TORTFEASORS. 



Chap. IV. § 9 



inanimate 
objects in 
different ways. 
{a) Indepen- 
dently of any 
escape; 

[/«/, p. 238.] 



(b) in conse- 
quence of an 
escape ; 



which may 
injure person 
or property. 



[>#»/, p. 160.] 



ing a thing on the premises, which under certain circumstances 
may become an element of danger, irrespective of any escape ; 
these, as before, being for the most part injuries to the person. 
We shall consider this class of cases under that branch of 
the law of negligence which is usually called " Invitation," 
or the duty cast on owners of property towards people who 
come on that property, as volunteers or trespassers, licensees, 
or by express or implied invitation. It is conceived that no 
difference of principle can exist between the duty in respect 
of a pool of water on the land or a hole in the floor, and that 
in respect of the storage of dangerous matter, such as ex- 
plosives, or the accumulation of matter giving off vapours 
dangerous to the health of persons coming on the premises. 

Again, injuries may arise from the escape of an inanimate 
thing from its owner's premises. Things which are liable 
to escape unless kept within bounds, are usually called 
" dangerous things ; " they may be dangerous in themselves, 
or become dangerous by being unrestrained. The following 
are familiar instances of such escapes : water from a broken 
reservoir, filth from a privy, fumes from chemicals, sparks 
from a fire. And these injuries, as before, may be either 
to the person or to property. The former are usually 
called nuisances, though both are frequently classed under 
that head. These will be considered under the leading case of 
^i^. Helen's Smelting Co, v. Tipping. The latter form a group 
which are usually taken by themselves, under the somewhat 
misleading head of " Bringing dangerous things upon a man's 
land " ; although in considering them the Courts have adopted 
arguments of analogy with the animal cases already discussed. 
A distinct general duty has been alleged to have arisen in 
consequence of keeping dangerous things, but it is obvious 
that the only circumstances which are peculiar to the class 
is the keeping something, whether an animate or an inanimate 
object, which is likely from its nature to injure persons without 
any active interference on the part of its owner. Injuries to 
property caused by such things result from the failure to keep 
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the so-called dangerous thing, or some of its component parts, 
within the limits of the owner's property. When the thing 
escapes an ordinary trespass is committed, that is to say, a 
trespass by the owner of the thing. There does not seem, 
therefore, so far as this class is concerned, any real necessity 
for considering a peculiar duty as having been created by, 
for example, the keeping reservoirs or chemical factories ; the 
only question which has to be noticed is that the escape of 
such things cannot be said to be involuntary on the part of 
the person who keeps them. \efi p. 909.] 

RyUmds v. Fletcher is the leading case on the subject. The L. R. 3 H. L. 
facts were as follow : The defendants constructed a reservoir ?,^°' , 

. Case of accu- 

on their own land, which was separated from the plaintiflTs mulation of 
coUiery by intervening lands. Under the defendants' ground ^*^^^' 
was a mine which had been partially worked at some time 
beyond living memory : these workings communicated with 
workings under the intervening land. Soon after the plaintiff 
commenced to work his colliery he made arrangements to 
work out the mines under the intervening land, and by this 
means his works were made to communicate directly with 
the old works under the defendants' ground : some time after 
these communications had been made the defendants made a 
reservoir on their property. The excavations cut through 
some old shafts, which were apparently filled up, but which 
led down to the old workings below. This fact, and the fact 
of the underground communications with the plaintiffs mine, 
were unknown to the defendants. They employed contractors 
to do the work. When the water was admitted one of these 
shafts burst, and the plaintiffs mine was flooded. The Court 
of Exchequer held the defendant not liable : the Exchequer 
Chamber reversed this judgment, and this decision was upheld 
by the House of Lords. 

Two principles were laid down by Lord Cairns. First, the The use of 
owners or occupiers of land may lawfully use it for any pur- (^ord^ry or 
pose for which it might, in the ordinary course of the enjoy- ^'^^ extraordi- 
ment of land, be used : and if in the natural user of that land 
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there had been any accumulation of water, either on the 
surface or underground, and if, by the operation of the laws 
of nature, that accumulation had passed off into the plaintiff's 
land, he could not have complained. If he had desired to 
guard himself against it, it would have lain upon him to 
interpose the necessary barriers in order to have prevented 
that operation of the laws of nature. But, secondly, if the 
owners or occupiers of land, not stopping at its natural use, 
desired to put it to a non-natural use for the purpose of 
introducing into it that which in its natural condition was 
not in or upon it, for the purpose of introducing water either 
above or below ground in quantities and in a manner not the 
result of any work or operations on or under the land ; and 
if, in consequence of their doing so, or in consequence of any 
imperfection in the mode of their doing so, the water escape 
on to other people's land, then that which they were doing 
they were doing at their peril, and are liable for the con- 
sequences. 
Artificial The making of a reservoir was what the Lord Chancellor 

of water^faS'^ termed a non-natural use of land, and consequently the case 
under («.). fgjj imder the second principle, and the defendants were held 
liable. The same result was arrived at by Bleujkburn, J., in 
L. R. I Ex: the Court below, and his argument was approved by Lord 
"'S- Cairns. 

We thisk that the true rule of law is, that the person who for his 
own purposes brings on his lands and collects and keeps there any- 
thing likely to do mischief if it escapes, must keep it in at his peril, 
and, if he does not do so, is pi-imd facie answerable for all the damage 
which is the natural consequeuce of its escape. He can excuse himself 
by shewing that the escape was owing to the plaintifTs default ; or 
perhaps that the escape was the consequence of via major, or the act 
of God ; but as nothing of this sort exists here, it is unnecessary to 
inquire what excuse would be sufGicieni The general rule, as above 
stated, seems on principle just. The person whose grass or com is 
eaten down by the escaping cattle of his neighbour, or whose mine is 
flooded by the water from his neighbour's reservoir, or whose cellar is 
invaded by the filth of his neighbour's privy, or whose habitation is 
made unhealthy by the fumes and noisome vapours of his neighbour's 
alkali works, is damnified without any fault of his own ; and it seems 
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but reasonable and just that the neighbour, who has brought some- 
thing on his own property which was not naturally there, harmless to 
others so long as it is confined to his own property, but which he 
knows to be mischievous if it gets on his neighbour's, should be obliged 
to make good the damage which ensues if he does not succeed in con- 
fining it to his own property. But for his act in bringing it there no 
mischief could haye accrued, and it seems but just that he should at 
his peril keep it there so that no mischief may accrue, or answer for 
the natural and anticipated consequences. And upon authority, this 
we think is established to be the law whether the things so brought be 
beasts, or water, or filth, or stenches. 

This case suggests many points for reflection. 

Blackburn, J., considered the analogy between it and May The analogy 

between these 

V. Burdett (the monkey case) complete. It may not, however, and the ani- 
be unimportant to notice two distinctions between the cases. ™nsidered. 
There was no allegation that the monkey had escaped : and it iante, p. 10a. 
was held that a scienter was essential to tlie action: "The 
gist of the action is the keeping the animal after knowledge 
of its mischievous propensities." A strictly analogous case of 
dangerous things would therefore be, the accumulation of 
matter from which the owner of them knew that noxious 
vapours were likely to be given off, and which were in fact 
given oflf to the detriment of a person lawfully coming on or 
near the property. May v. Burdett was, however, used really 
for the sake of another principle involved in it, namely, that 
the keeping of a wild animal is at the keeper's peril ; that is to 
say, that the duty cast upon him is to keep it in at his peril, 
and not merely a duty to take all reasonable and prudent 
precautions in order to keep it in ; and this rule was extended 
to inanimate things. The neglect of the first duty would be 
evidenced by the mere fad of a bite of an animal (as in 
May V. Burdett), or an escape of the thing; and in both ^^n«"^/J]/. 
there would be legal negligence. But the neglect of the ^* "*'*^ 
second duty, if it were the law, would have to be evidenced 
by what is called " proof of negligence," that is, that the 
owner's conduct failed to satisfy the test of the prudent man. 
But a more difficult question arises as to whether Bylands 
V. Fletcher does not overrule those cases lately noticed, which [ante, p. 98.] 
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Query nxe the hold that the Owner of a wild animal is not liable for the 
"*** ^ '**" consequences of an escape if those consequences are damage 
to property. The principle laid down by Blackburn, J., 
would certainly cover such a case, but the learned judge, in 
the next paragraph of his judgment, refers expressly to 
damage to property by tame beasts. Bearing in mind the 
somewhat irrational complexities in the law as to damage by 
RTiiTTiftla introduced by the propensity of the animal, the 
scienter of the propensity, and the diJBFerence drawn between 
damage to property and damage to the person, it seems with 
the greatest submission impossible to preserve any sound 
analogy between dangerous animals and dangerous things. 
No simpler or more useful rule to cover the whole subject 
could be devised than the one given by Blackburn, J., but it 
certainly does not cover the early law as to animals. It 
seems better, therefore, to accept it only as a statement of 
the law as to dangerous things, and as to these to adopt the 
distinction drawn by Lord Cairns as to the natural and non- 
natural use of land on which they are accumulated. 

It is obvious that this view of the question excludes any 
further question arising as to making use of contractors to do 
the work. 

We may now notice shortly one or two illustrations of 
either principle. 



[€/"* p. 94-1 



7 c. B. 564, 

Damage re- 
sulting from 
natural flow 
of water. 



(i.) Damage resulting from natural use of land. 

In Smith v. Kenrick the owner of a coal mine on a higher 
level worked out the whole of his coal, leaving no barrier 
between his mine and the mine on the lower level, so that 
the water, percolating through the upper mine, flowed into 
the lower mine and obstructed the owner of it in getting his 
coaL It was held that the owner of the lower mine had no 
groimd of complaint. The defendant, the owner of the upper 
mine, had a right to remove all his coal. The damage sus- 
tained by the plaintiff was occasioned by the natural flow or 
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percolation of water from the upper strata. There was no Plaintiff must 
obligation on the defendant to protect the plaintiff against self: 
this. It was his (the plaintiffs) business to erect or leave a 
sufiScient barrier to keep out the water, or to adopt proper 
means for so conducting the water as that it should not im- 
pede him in his workings. The water in that case was only 
left by the defendant to flow in its natural course. ^Zr^T^ ^*^' 

In Wilson v. Waddell the House of Lords reaffirmed the * App: Ca: 

95. 

principle they had laid down in Rylands v. Fletcher : the case^ [«,/«, p. xog.] 

however, was held to fall within the first and not the second 

rule there laid down. The defendant had worked out the 

whole of his coal, and as a necessary result the surface sank There is do 

into sits and cracked into open fissures, through which the minf^owner'to 

rainfall flowed freely into the defendant's mines and so into ^^^^ surface 

•^ to Its natural 

the plaintiffs. It was held to be a natural user of the land, condiUon. 
because the owner of minerals has a right to take away the 
whole of them; and the injuries resulting entirely from 
gravitation and percolation, the only ground on which the 
plaintiff could recover would be in respect of an obligation 
cast on the owner of the upper mine to restore the surface to 
its natural state of watertightness : and if there were such an 
obligation, there would also be one to make the underground 
workings as watertight as they were before the coal was 
removed, which it is clear does not exist. 

The same rule applies where the natural course is altered, The defendant 
not only by vis major or act of God, but by any cause not the If the mjury^ 
direct act of the defendant, nor the consequence of his neglect ^^^^j '^^^^ 
to exercise due care where such care ought to have been unnatural use 
exercised. In Carstairs v. Taylor the plaintiff hired of the perty. 
defendant the ground floor of a warehouse, the upper part re- L. R. 6 Ex: 
maining in the occupation of the defendant The water from 
the roof was collected by gutters into a box from which it 
was discharged by a pipe into the drains. A rat had gnawed, 
through no negligence of the defendant, a hole in the box, 
through which the water entered the warehouse and wetted 
the plaintiffs goods. The collection of the water in the 

I 
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gutter being not for the sole benefit of the pldntiff, but for 

the joint benefit of both plaintiff and defendant, which benefit 

the plaintiff had accepted, the gutter became the natural 

course of the water ; and it was altered from that course by 

no act of the defendant : '* The accident was due to vis major 

as much as if a thief had broken the hole in attempting to 

enter the house, or a flash of lightning or a hurricane had 

caused the rent." The defendant was consequently held not 

liable. 

. Lm R. 7 Q. B. B088 v. Feddm, also a case of occupiers of the same house, 

^'' was decided on the same principles. It was there held that. 

Enquiry as to in ascertaining whether the escape was due to a natural use 

what is the 

natural state of the land or premises, in order to apply the rules laid down 
Aeo^of ^ Bylands v. Fletcher to the case of adjoining occupiers of sets 
houses in part of rooms, the natural state of things must be taken to be the 

or wholly 

demised. state of the premises, with the flow of water through cisterns 

and pipes, when the plaintiff took them. The duty then 
cast on the respective occupiers is to use the premises with 
reasonable care, and unless a neglect of this duty is shewn, 
no action in respect of damage caused by an overflow 
will lie. 

The yew-tree The decision in Wilson V. Newberry must be noticed as 
L^. 7 Q. B. emphasizing the rule that the damage must result directly 
^'' from the fact of the accumulation by the defendant. In this 

ease the defendant had a yew tree on his land, the clippings 

of which, it was alleged, he knew were dangerous. Some 

cuppings &U- clippings fell on his neighbour's ground, and the plaintiffs 

Sni^sUmS " horses ate them and were poisoned. The Court held that 

Ss^ ^u " ^^ ^^^ declaration disclosed no cause of action, because there was 

no allegation that the defendant clipped the trees, or had 
anything to do with the escape of the clippings. There is an 
obvious distinction between the accumulation of water which 
must find its own level, or of a compound which gives off 
noxious vapours which pass naturally through the air, and 
the planting of a yew tree, which can do no damage to a 
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neighbour until another act — ^the clipping of its branches and 
allowing them to fall on neighbouring land — happens which 
brings its dangerous qualities into action. It is not the mere 'The true 

principle of 

storing of dangerous property on a man's property which he Uabiii^. 
must do at his peril, but the storing of such dangerous pro- 
perty as is liable to escape of its own accord, or such property 
as is liable to escape of its own accord and in its escape 
become dangerous. 

On the other hand, the mere storing of dangerous property 
would seem (from an analogy with the case of the children [a^^/.p- i68.] 
playing with a horse and cart left untended in the street), 
to be accompanied with this duty, that it must be so stored 
that no reasonable man would anticipate the interference of 
the new agency which actually caused the escape. Thus the 
storage of material inflammable at a fairly high temperature, 
without sufficient protection from the heat of the sun, would 
probably involve the owner in liability for damage caused by 
an explosion, the result of this unreasonable exposure. 

This case of the yew-tree clippings affords us an excellent 
illustration of what has been already said on the subject of 
trespass ; a test from the principles of remoteness of damage 
having been applied. Although the case was apparently 
decided on the insufficiency of declaration to bring the case 
within the rule of Rylands v. Metcher, taking the same state- t«»'*. p- «09i 
ment of facts it may be looked at from an entirely different 
point of view, namely, that of trespass. It was clear that Plaintiff non- 
there had been a trespass by the falling of the clippings on act was not 
the neighbour's land ; but without an averment that the de- f^'^t!° ^ 
fendant had caused this trespass to be committed, there was 
the possibility that they had been blown down^ or if clipped, 
had been clipped by a stranger, or even by a servant outside 
the scope of his employment : it would thus be an involun- 
tary act so far as the defendant was concerned, for which, as 
we shall see, he would not have been liable. lA"'' p- "**9i 

There are other cattle-poisoning cases (&om yew trees and 
other causes) which must be noticed, as it has been said that 

I 2 
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[««//, p. XX4 ] they overrule Wilson v. Newberry. In these judgments much 
emphasis has been laid on the fact that it was a technical 
decision : but, as we have already said, that case appears to 
be consistent with sound principle, and to be an exceedingly 
valuable one. 

3 C. P. D. In Firth v. Bowling Iron Co., the plaintiff and defendant 
^^ were occupiers of neighbouring closes, the defendant being 
Cattle straying bound to maintain the fence. The fence was of wire rope, 
broken fences which fell into decay, and some of the strands falling on to 
TO^onous^ the plaintiff's land, his cattle swallowed them and died. The 
things. Court held, that the damage was the natural result of the 

defendants' breach of duty in not maintaining the fence. 
[/ast, p. 166.] From Lavrrence v. Jenkins it is clear that even if the strands 

had fallen on the defendants' land, and the plaintiff's cattle, 
getting through the defective fence, had swallowed them, the 
defendant would have been liable. 

In these two cases the question was very different from that 
raised by the facts in Wilson v. Newberry ; it was purely one 
of remoteness of damage. There had been a breach of duty in 
not maintaining the fence, and the fence being of wire the 
defendant's liability depended on an affirmative answer to 
the question. Ought he as a reasonable man to have foreseen 
what in fact took place ? There can be little doubt that the 
answer must be Yes. 

4 Ex: D. 5. In Crowhurst v. Amersham Burial Board the facts were 

again entirely different. The plaintiff's horse, feeding in his 
own meadow, ate of part of a yew tree which was planted in 
the burial-ground, and which projected over the plaintiff's 
meadow. The board was held liable, on the authority of 
[aau, p. Z09.] Rylands v. Fletcher. But there was here clearly a trespass, 

the result of the intentional act of the defendants in planting 
the tree and in not restraining its growth within the limits of 
their own property. 

It seems clear that if there had been no trespass, if the 
tree had been entirely on the defendants' ground, and the 
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horse had reached over the wall to feed on it, there would 
have been no ground of action. 



(ii) Damage resulting frmn, non-natural use of land. 

Of the liability of the owner for damage resulting from 
unnatural accumulations, the principal case of Eylands v, [«»/^p.xo9.3 
Fletcher is an example. 

In the early case of Tenant v. Goldtoin, the defendant was i Salk: 21, 
held liable for the escape of filth from his own cellar, the 
wall being out of repair, into his neighbour's cellar. Black- 
bum, J.'s remarks upon this case should be read with L. R. i Ex: 
the greatest attention. The point he insists on is shortly 
this : that the Court did not go upon tlie solebat (that the 
plaintiff's cellar itsed to be separated and fenced from the 
defendant's privy), or the jure dehuit reparari (that the wall 
by the defendant of right ought to have been repaired) ; for 
there was a sufficient cause of action appearing without this. 
The reason here is, " that every one must use his own so as 
thereby not to hurt another : as, suppose one sells a piece of 
pasture lying open to another piece of pasture wliich the 
vendor has, the vendee is bound to keep his cattle from 
running into the vendor's piece; so of dung or anything 
else." 

The recent case of Ballard v. Tomlinson falls within this ^9 Ch: D. 
principle, though it is a somewhat more complicated example, q^^ ^^ 
The owner of a well allowed filth to accumulate at the bottom neighbouring 

weU-owners. 

of it; this escaped and polluted the water which supplied 
his neighbour's well. The Court of Appeal held that he was 
liable. With regard to underground water, the rights of the 
owners of the soil are simply that each may take all he can 
get, whether by natural or artificial means : Chasemore v. 7 H. L. ca: 
Richards, Consequently the fact that the plaintiff had ac- 
cumulated the water artificially in his own well was im- 
material. What then had the defendant done? He had 
allowed filth to accumulate in such a place and in such a 



118 



TORTFEASORS. 



Chap. IV. S 9 (ii,) 



15C. B:N.S. 
376. 



Unnatural in 
addition to 
natural accu- 
mulation of 
water. 



[mnt€tp. xxa.] 



L. R. 7 Ex: 
305. 

[anU, p. 109.] 



manner that it escaped into the water which supplied both, 
wells, and was, as an inevitable consequence, carried by that 
water into his neighbour's land. 

In Baird v. WUliamson the owner of an upper mine did 
not merely suffer the water naturally percolating into it to 
flow through his mine without leaving a barrier between it 
and the mine below, but, in order to work his mine bene-- 
ficially, he pumped up quantities of water which passed into 
the plaintiffs mine in addition to that which would have natu- 
rally reached it, and so occasioned him damage. The natural 
percolation may be considered as having arisen from the act 
of God, and for not restraining this the owner of the upper 
mine would not be liable (see Smith v. Kenrick) ; but the 
imnatural flow was the act of the defendant, for which he was 
consequently held liable for the damage caused by it. 

Smith V. Fletcher is another illustration. The defendant's 
mines communicated with the plaintiffs, as shewn in the facts of 
Rylands v. Fletcher. In the surface of the defendant's land 
were certain hollows and openings partly caused by, and 
partly made to facilitate, the defendant's workings; and 
across the surface ran a watercourse. The banks of the 
watercourse burst in consequence of exceptionally heavy 
rains, and the water escaped and accumulated in the hollows 
and openings, where the rain had already caused an unusual 
amount of water to collect, and thence by fissures and cracks 
it passed into the defendant's mine, and so into the plaintiffs. 
It is most important to notice that it was accepted as a fact 
that if the land had been in its natural condition the water 
would have spread itself over the surface, and have been 
innocuous. Although the facts will be seen to vary consider- 
ably from those in Rylands v. Fletcher^ in the fact that there 
the hollow was made for the water, while here the water came 
into hollows not intended to hold it, yet the same principle 
was applied. " If," said Bramwell, B., " for their own pur- 
poses they had diverted this flood into the hollow when it 
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come, then, though not knowing what would happen, it is 
clear they would be liable. Why are they not if it comes, 
because it must come, from natural causes? It is to be 
observed that the mischief the defendants have done is not 
merely in causing the water to come but to stay, and stay in 
a leaky hoUow. If it had come and oould have got away, as 
before the hollow existed, there would have been no harm ; 
nor would there have been if the hollow had been watertight" 
The resemblance between the two cases is therefore this : 
" that allowing water to accumulate without its natural outlet 
is not the natural use of land, and it is not by the operation 
of the laws of nature alone that water passed into the plain- 
tiffs mine." 

And this question was also determined, that the fact that 
the plaintifT had really benefited was no answer : this we have iM»t, p- 137] 
considered elsewhere. 



So we have this general principle : if a danger (as from 
accumulated water) has come upon my land, which cannot 
get off owing to its natural configuration, or &om the form it 
has assumed from my natural use of it, it is a non-natural 
use of it to provide an outlet on to my neighbour's land : I 
cannot void the danger by passing it on to him (see WhalUy '3 Q- B. D. 
V. LaTieashire arid Yorkshire By, Co,), But, on the other Probable 
hand, if the danger has not already come, I may take all ^^v^SteS, 
precautions to prevent its damaging me when it does come, ^^^ though 
even though the danger is common both to my neighbour injures the 
and myself; and if the result of my precaution be to ^^ 
aggravate the damage occasioned to my neighbour from the 
danger when it does come, still I am not liabla (B. v. Pag- 8 B. & c. 355. 
ham Commdssumers — the sea-wall case ; Neild v. London and l. r. 10 Ex: 
North- Western By. Co., where Bramwell, B., said, " The law ^* 
allows a reasonable selfishness in such matters: it says, 
'Let everyone look out for himself and protect his own 
interest ;' and he who puts up a barricade against a flood is 
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entitled to say to his neighbour who complains of it, ' Why 

did you not do the same/ " (i) ) 

A remark of Mr. Bigelow [Leading Cases, p. 496] must be 

No cause of noticed here : " The class of cases represented by Fletcher v. 

meref ^detai ^V^^f^ must not be confuscd with those in which the defen- 

ing natural dant is permitted to divert or retain upon his own premises 

flow of water 

mere surface water from rain or snow, running in no defined 
channel, which, but for the diversion or retention, would find 
its way into the plaintiffs land and benefit him. This, by 
all the cases, he may do, though the result is damage to the 
plaintiff. But this, according to the English doctrine, 
seems to be the extent of the rule, and if the defendant has 
diverted the water (whether surface water or not), or at least 
obstructed and collected it for his own purposes, he must 
keep it away from his neighbour at all hazards." There are 
no English cases directly bearing on the question, but it 
would seem to be a legitimate deduction from the principle 
under discussion. 

Statutory It is important, however, to notice that what would other^ 

accumulations. .^^^ ^ ^ non-natural use of land becomes, if sanctioned by 

3 C. P. D. the Legislature, a natural use of it. Thus, in accordance with 
the foregoing principles, it was held in Hardman v. North 
JEa&tem By, Co, that, where water had collect^ on an arti- 
ficial mound 0/ re/tise on the company's property, and had 
percolated through their wall into the plaintiff's house, the 
defendants were liable. But where the mound is an embank- 
ment for carrying the line of rails constructed as authorized 
by the Act, the new condition of the land becomes thence- 
forward its natural condition, and the neighbouring land- 
owners must submit to an aggravated flow of water if it is 
thereby caused to pass on to their land, in the same way as 
they must submit to the smoke which comes without negli- 

(i) ThlB may, however, be limited to oasea of extraoidinarj danger, so as to 
3 Bl: N. S. exclude cases of danger to which the property is natnraUy subject (see the 
414. Scotch case : Menztea y. Breadalbane), 
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gence from the engines, and destroys their fruit and trees; 

and to anything which occurs from the natural use of the 

land in its new condition (see Hammersmith By. Co. v. L. R. 4 H. L. 

Brand). 

But the company on their part must also submit to the 
consequences of their embankments, and if water accumulates, 
even to the extent of threatening the existence of the railway, 
they are not entitled to cut holes through the embankment 
to allow the water to escape on to neighbouring land. That 
would be a non-natural use of the land in its then condition : 

Whalley v. Lancashire and Yorkshire By. Co. If the holes 13 Q. B. D. 

Ill 
were sanctioned by the Act the case would faU under the 

first principle. 

So it is as to the company's liability for sparks falling from Accumulation 

•n-n 1 T • 1 1 I'll of fire; liability 

a passmg tram. Where the legislature has authorized the for sparks 

use of locomotive engines, and consequently the carriage of ^■*^'*'*'°°^' 

fire in the engine, it is usually said that if a spark ignite the 

fields or stacks along the track the company is not liable 

unless n^ligence is proved : Vaughan v. Taff By. Co. ; but 5 H. & N. 

that, unless the right to use such engines is express, then the 

ordinary rules apply, and the company carry fire at their 

peril : Jones v. Festiniog By. Co. In other words, if they have L. R. 3 Q. B. 

not this right the company are liable, however much care ^^^' 

they take to restrain the sparks ; but if they have the right, 

•^ r > J ^ > [C/-.- the chapter 

the precautions they take to restrain the sparks will be on Negligence] 
judged of by the prudent man test. 

It would seem nevertheless that the doctrine of res ipsa W' p- ««•] 

loquitur applies to such cases : that is to say, that negligence - ^ g ^jg. 

will be presumed from the fact of the fire having occurred 3 m. & G. 

from a spark : see Piggot v. Eastern Counties By. Co. ; Aldridge ^'^* 

V. (?. W. By. Co. ; FreffmrdU v. L. & N. W. By. Co. g^.^' ^'' ^' ^' 

So, where a company has a statutory power to make a The same rule 

canal, they are not bound to keep the water in at their peril, ^J^*^ *^ 
but only to take reasonable precautions to keep the water in 

its proper channel : Whitehcmse v. Birmingham Canal Co. ; ^7 L. J: Ex: 

Lawrence v. Oreai Northern By. Co. On the same principle a 10 Q. B. 643. 
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water, and gas water company was held not liable where the water escaped 

from the pipes in consequence of a fire-plug being forced 

II Ex: 781. out of its place by an unusual frost: Blyth v. Birmingham 

Waterworks Co. 

The same may be said of gas companies with r^ard to 
their gasometers and mains. 
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CHAPTER V. 

Of Damage and Damages. 

The relation of the damage to the injury, and the damages 
which may be recovered in respect of it, is perhaps one of 
the most important questions in the law of Torts. 

The first principle is expressed in the old maxim, ex damno Damnum 
sine injuria non oritur actio : that is to say, damage which ^^ gives 
is not the result of a legal injury does not give a cause of ^° action, 
action : in other words, however great the damage which has 
been suffered, before the party suffering it is entitled to 
recover, he must prove a violation of a right possessed by 
him, or a breach of a duty owed to him. 

Cases therefore in which the plaintiff fails to obtain a 
verdict are usually illustrations of the maxim ; but it would 
serve no useful purpose to accumulate precedents in such a 
work as the present : a digest of them would amount to no 
more than a series of statements that such and such rights 
and duties, which have been claimed to exist, do not exist. 
One simple example must suffice by way of illustration. 

A claim was made for damages for what was called an Example 

where ^lle^ed 

"invasion of privacy by opening windows ;" it was dismissed, right held not 

for it was clear that the defendant had acted within his *®®^^ 

rights in opening the windows in his own house. The fact that 

by so doing he overlooked the plaintiff's property invaded no 

right in the plaintiff, because a right to privacy is unknown : 

Tafling v. Jones. And so in the conmion case of rivalry in " H. L. ca: 

trade : a man may be ruined by another shop being opened in 

the same street, or by another in the same trade underselling 

him, but he has uo cause of action. 
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DAMAGE AND DAMAGES. 



Chap. V. 



The important question now to be considered is, what 
damages a person is entitled to recover against a tortfeasor. 



Damages 
awarded as 
compensation 
or punish- 
ment. 



Compensation 
is the import- 
ant principle. 



Vindictive 
damages. 

Special 
damages. 



Remoteness of 
damage. 



Division of 
the subject. 



In torts the first principle of damages is that they are 
assessed by way of compensation to the party injured ; the 
second, that they may also be assessed as a punishment to 
the party injuring. 

Compensation, however, is the essential ingiedient; and 
when the tort is established, a verdict for the plaintiff for 
the pecuniary equivalent, whatever this may be, must follow. 
In many cases of injury to property the damage is infini- 
tesimal, and where this is the case the compensation is repre- 
sented by the smallest copper coin of the realm. In injuries 
to the person or reputation the actual damage suffered is 
difficult to estimate ; but if the jury are satisfied that some 
damage must in the usual course of events follow, although 
the parties might never be able directly to trace it to the 
injury (for example, the faUing-off of custom — as distinguished 
from the loss of particular customers), or, if they think the 
right a valuable one (for example, the right to vote), they are 
justified in awarding substantial damages. 

Again, the motive of the defendant may be taken into con- 
sideration, and vindictive damages may be awarded. 

In addition to the general damages which may reasonably 
be supposed to flow from the injury, special damages may be 
alleged, and if proved recovered. That in, as the name 
imports, special items of damage which can be distinctly 
traced to the injury. For example, a doctor's bill and neces- 
sary journeys to the sea-side in cases of an injury to the 
person ; loss of a specified customer from an injury to repu- 
tation ; damage to a shrub from a trespass. 

But for veiy obvious reasons some limitations to the liability 
of a man for the consequences of his acts have been intro- 
duced ; these wiU have to be specially considered under the 
well*known head of Bemoteness of damage. 

The heads, therefore, under which the law as to the recovery 
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of damages must be considered are as follows: — Nominal 
Damages — Substantial Damages — Vindictive Damages — Spe- 
cial Damages — Bemoteness of Damage. 

We shall also have to consider the case of the right to 
recover damages for a peculiar or individual injury for the 
breach of a public duty. 



§ I. Nominal Damages. 

The most usually accepted definition of nominal damages 
is that given by Maule, J., in Beaumont v. Great head. The 2 C. B. 494. 
term means, *' in fact, a sum of money that may be spoken of 
but which has no existence in point of quantity." This prin- Maule, J.'s 
ciple has been applied to contracts with the strictest possible nomind^ ° 
interpretation of the words used ; for where the plaintiff is damages. 
entitled to recover a debt and also nominal damages for its 
detention, the farthing is held to be merged in the greater 
amount of the debt. Thus, in the above case, payment of £50 
was held to be a good discharge of a debt of £50 and damages. 
And again, the jurisdiction of a Court being limited to the 
recovery of £50 on contract, it was held that an action for 
£50 and nominal damages could be entertained: J(mle v. rEx-'S^. 
Taylor. 

But this definition, though it is perhaps satisfactory in cases 
of contract, can hardly be said to be applicable to cases of tort. 
In these cases we very frequently find verdicts for nominal 
diunages so called, the amount given being one shilling in 
some cases, in others forty shillings. These two amounts, 
together with the farthing, in fact are the accepted forms 
which this verdict takes. 

The subject of nominal damages is rendered somewhat dif- The rule that 
ficult of satisfactory explanation by the introduction of what aiwL^^™*^ 
is frequently put forward as a third and independent rule of jeco^.e'j^/^' 
damages, namely, that the violation of a right entitles the of a right, re- 

« . • 1 J 1 ^1 quires much 

owner of it to recover nommal damages : and the consequences consideration. 
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of this are said to be that as he is entitled to these damages, 
it is sufficient for him in some cases to prove the existence of 
the right, and the violation of it, and that whether he has 
suffered damage or not he is entitled to the verdict ; whereas 
in other cases it is said that " special damage is the gist of 
the action/' which leads us to suppose that in these cases the 
plaintiff must not only prove the existence of the right and 
the violation of it, but also that he has suffered &om the viola- 
tion. 

We have already, in the introductory chapter, hinted that 

this might possibly be explained by supposing in the first 

class of cases, the right to exist simply ; and in the second 

[c^:p. 3o60 class, that it is a right not to be injured. Take slander 

for instance: that I, a tradesman, have a right not to be 

called a seller of bad wares : but that I have only a right not 

to be damaged by being called an inmioral man. No more 

The true rule Unsatisfactory distinction could well be devised. The true 

in\heprSi^ answer is to be found, however, in the principles of pre- 

dpieofpre- Bumption of damage, to which we shall have to make fire- 

samption of -^ ° 

damage. quent reference. In some cases, from the very nature of the 

tort, the law presumes damage : that is, the plaintiff is not 

put to the trouble of proving it ; in other cases, the law does 

not presume damage: that is, the plaintiff is required to 

[amu, p. zz.] prove its existence. This being so, the right, as we have 

already pointed out, is in all cases, not to be injured : in my 
person, my reputation, or my property, as the case may be. 
The cases in which nominal damages are given, may be, for 
Nominal the Sake of illustration, divided superficially into two classes. 

th"re togibie The first is best illustrated by a group of cases in which 
^^^^ ^' actions have been brought by one commoner against another 
2 w. Bi: 1233. for surcharge of, or other damage to, the common : WMs v. 
4 T. R. 71. Wailing ; Hohson v. Todd ; Pindar v. Wadsworth. The 
2 East 154. question in them all was said to be this, whether any injury 

had been done to the common ; any act that would lessen 
the profit of the common in the smallest degree. If this were 
proved in the affirmative it would support an action against 
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the wrongdoer. The question was merely upon the nature 
of the defendant's act^ not the greatness or smaUness of it. 
And where this act was the abstraction of manure^ or the 
diminution of the pasture, and the plaintiff commoner's pro- 
portion of the damage caused was found only to amount to 
one farthing, yet the minuteness was held to be no ground 
for nonsuit. 

In these cases the injury or violation of the right was 
clearly established, and so also was the loss resulting from it ; 
and though it was something tangible — ^manure or pasture — 
yet it was infinitesimal ; it had, nevertheless, to be estimated 
at its pecimiary value, and the estimation was, therefore, of a 
simi of money also infinitesimal ; in other words, the farthing 
was considered the nearest financial equivalent to the loss 
sustained. 

Take another case. Wood v. Wavd. The action was 3 Ex: 748. 
for the pollution of a natural stream. The defence was that 
the stream was already so polluted by the mill-owners above 
that it was impossible to appreciate the degree of additional 
pollution caused by the defendant, although the fdct that 
this additional pollution existed was certain. The plaintiff, 
nevertheless, was held entitled to a verdict, and the damage 
being inappreciable, the damages were assessed at a farthing. 

Now, in these cases, which are typical of the first class of 
nominal damage cases, the injury having resulted in the loss 
of something tangible, however minute that something may 
have been, it is easy to comprehend that the farthing, or the 
shilling, does represent what the jury presume to be the 
financial equivalent of the injury sustained or damage suffered, 
and that this financial equivalent is given as compensation. 

In the second class of cases the injury has not resulted in Nominal 
the loss of something tangible. These are cases of slander, whe^intan- 
false representation, and the like ; and it is from these that ^^^l^L '^ 
the rule to which we have adverted has been derived, namely, 
that for the violation of the right nominal damages may be 
recovered, whether damage has or has not been suffered. But 
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in all such cases, more especially where the right violated is the 
right to reputation, the damage sustained is never tangible : 
when it takes the form of loss of custom, that is another conse- 
quence of the illegal act, a second right, the right to property, 
having been violated as well as the right to reputation. 
There is no difficulty, however, where the damagas given are 
substantial, in accepting the fundamental principle of dam- 
ages, that they are given by way of compensation : that is to 
say, for a great injury to the reputation, heavy damages are 
given. It is not easy to understand why the same principle 
should be lost sight of, and another principle introduced, 
when the injury to the reputation is minute and nominal 
damages are given 

It may be said that so long as the right to recover nominal 
damages is understood, it matters very little on what principle 
it rests; it is conceived, however, that if it is possible to 
explain all the rules of damages on consistent principles, a 
very great advantage will be gained. We shall have occa- 
sion to point out at least one glaring inconsistency to which 
the misunderstanding of the rule as to nominal damages has 
led. 

I Taunt: 121. To revert to this second class of cases ; in Fdze v. Thomp^ 
son, where the jury, being unable to ascertain and estimate 
the amount of damages which the plaintiff had sustained, 
although the legal injury was clear, found for the defendant, 
the verdict was set aside, and the Court entered a verdict for 

3 M. & G. 63. the plaintiff with sixpence damages. And again, in Ponti/ex 
V. Bignold, an action for false representations as to the affairs 
of an insurance company, whereby the plaintiff had been 
induced to effect an insurance : it was argued that the plain- 
tiff had not suffered any pecuniary damage, but Tindal, C.J., 
said this really amounted to saying that he was not " much 

hurt" 
Holt, C.j.'s It is true that in the famous case of Ashby v. White, Chief 

AshfysUvhite, Justice Holt said : " Surely every injury imports a damage, 
26478ih cd] though it does not cost the party one farthing, and it is im- 
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possible to prove the contrary ; for a damage is not merely 
pecuniary, but an injury imports a damage when a man is 
thereby hindered of his right. As in an action for slanderous 
words, though a man does not lose a penny by reason of the 
speaking them, yet he shall have an action. So if a man 
gives another a cuff on the ear, though it cost him nothing, no 
not so much as a little diachylon, yet he shall have his action, 
for it is a personal injury. So a man shall have an action 
against another for riding over his ground, though it do him 
no damage: for it is an invasion of his property, and the 
other has no right to come there." The remarks we have 
already made seem to apply with special force to this dictum, 
for the words are as applicable to cases where substantial 
damages are recovered as to those in which the damages are 
only nominal; they indeed point to the main principle of 
damages, that whatever form the injury takes the damages 
are to compensate the person injured ; of which injury pecu- 
niary loss, such as the purchase of diachylon plaister, may of 
course be but a small component part. 

We propose now to examine more fully certain groups of 
cases in which the right to nominal damages has been dis- 
cussed. 

The first group contains cases in which actions have been Nominal 
brought against the sheriff for an alleged breach of duty either ^^^^'^. 
for allowing an escape or for withdrawing from an execution. 

In Williams v. Modyn, the action was for an escape, the 4 M. & W. 
sheriff having the defendant in custody on mesne process ; the 
jury negatived actual damage but the judge gave a verdict for 
nominal damages. The Court of Exchequer held there was no 
damage, " either in law or in fact " : they held also that there 
had been no breach of duty towards the plaintiff: " If the 
plaintiff had sued out a writ of haheas corpus during the de- 
fendant's absence from prison, and had been prevented from 
executing it ; or had offered to deliver a copy of his declara- y^\ { t 
tion and had been prevented, he would have had a right of sufficient. 

K 
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175. 



In actions 
against the 
sheriff actual 
damage most 
be proved. 



action; for delay of suit, however short, is necessarily a 

damage." 
2 N. & M. 831. In Bales v. Wingfidd an action was brought against the 

sheriff for neglecting to sell under ^ji,fa. The sheriffs duty 
If bankruptcy was laid down to be to sell without delay, and that if he did 
before seizure ^^^» *'^® plaintiff would be entitled to nominal damages. But 
there can be there had been a fiat issued in bankruptcy, and the question 

no damage. , x- ,/ » ^ 

in issue in the case was whether this bankruptcy occurred 
after the seizure. In Wylit v. Birch there was no doubt that 
the fiat had issued before the seizure : and the sheriffs plea 
setting up the fiat was sustained as negativing at once the 
right even to nominal damages. 

In Stimson v. Farnhdm a similar question was discussed, 
the sheriff relying on a valid bill of sale which had been set 
up. Cockburn, C. J., said : " The action is founded on tort. 
Now the rule respecting such actions against the sheriff 
is that, not only must a wrongful act have been committed, 
but damage must have been thereby caused, in order to 
entitle the person injured to maintain the action. Here it is 
clear that no damage was sustained, for the moment it was 
ascertained that the bill of sale was bona fide and valid, no 
matter what the return of the sheriff had been, the goods 
were not available, they could not have been sold for the 
benefit of the plaintiff the execution creditor, and therefore 
he has not suffered " — and Blackburn, J. : " An action against 
a sheriff for a false return will not lie unless actual damage 
has been caused to the plaintiff." 

Now in these sheriff cases the first inquiry is, was the sheriff 

right or wrong in doing what he did ; secondly, if there has 

been a breach of duty on his part, has the plaintiffs right not 

to be injured by such breach of duty been violated ? K the 

sheriff was right the plaintiff can have suffered no wrong, 

4 M. & w. *^^ ^ claim for damages must fall : it becomes damnum 

^^^' absque injuria. Williams v. Mostyn and Wylie v. Birch were 

^ K * M rested entirely on this point. In Bales v. JFingfield the 

831. facts were in dispute, but the same principle was laid down. 
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» * 

In Stimson v. Farnham the judgment was rested chiefly l. r. 7 q. b. 

on another question, the necessity for actual damage : the '^^* 

facts, however, were such as to bring the case within the 

first principle, for the sheriflf was held to be right in what 

he did. The necessity for actual damage was said, however, 

to be a necessary ingredient in the right of action. It 

must be carefully borne in mind that "actual" does not 

mean "substantial," but from what we have already said "Actual 

includes "nominal" We have therefore this second pro- be^roved^^ 

position: even assuming the sheriflf to have been in the J^^^J^*' 

wrong, the plaintiflf must prove that he has suflfered some not presume 

damage to entitle him to a verdict either for nominal or 

substantial damages. But this is only another way of saying 

that in actions against the sheriflf the law does not presume 

damage. But the damage which the plaintiflf has to prove 

need not necessarily be pecuniary : as was said, for example, 

in Williams v. Mostyn, " delay of suit, however short, is 

necessarUy a damaga" 

Lastly, there is the case of Hohson v. Thdlusson, The L. R. 6 Q. B. 
sheriflf was instructed to seize goods of a judgment debtor : 
a deed of assignment was produced ; the jury found that it Case where no 
ought to have been disregarded, and that in not disregarding and Qjurt^^" 
it the sheriflf had committed a breach of duty. But the [efused to 

•^ ^ believe that 

assignment was an act of bankruptcy, and the Court believed any could have 
that the creditors would act upon it^ in which case the ^^^ 
trustee's title would relate back to the act, and the judgment 
creditor would get nothing by his execution: therefore the 
possibility of damage, even of the minutest kind, was at once 
excluded, and judgment was given for the defendant. Planck s T. R. 37. 
V. Anderson was decided on the same principle : the injury to 
the plaintiflf, if any, would have been in consequence of a 
delay in his suit. There had been an escape, but no delay, 
and judgment was given for the defendant. 

Now, in all these cases the necessity for the proof of damage The sheriff 
is strongly insisted upon. It seems an error to explain this amfned 
by saying that it is a peculiar feature of sheriflf-law, for a tort 

K 2 
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by a sheriflf can be governed .by no diflferent principles than 
torts by other people : what the law does say, however, is that 
in actions against a sheriff, the case is not of such a nature as 
to enable it to presume damage, and consequently it must be 
proved by the party complaining. The above cases amply 
illustrate the soundness of this position ; from the facts it is 
clear that from breaches of the sheriff's duty damages do not 
follow as a matter of course, consequently it would be im- 
possible for the law to presume damage in all cases : where 
it does not exist the plaintiff's right not to be injured by the 
sheriff's breach of duty cannot have been violated, and he 
must be nonsuited : where damage is shewn to have resulted 
from the breach, however small the damage (e.g. the delay of 
suit by one day ; or the deprivation of the control of goods 
4 Ex: D. i88. f^p j^ short period : see Thesiger, L. J. : Hirst v. London & 
6 Q. B. 468. North Western Ry. Co), he may recover it. Clifton v. Hooper ( i ) 

affords a good illustration of the way in which the rule of 
nominal damages, to which we have referred, sometimes leads 
eminent judges astray : the jury found that the sheriff did 
not do his duty. In making the rule for nominal damages 
absolute, Lord Denman, C. J., said, " When the clear right of 
a party is invaded in consequence of another's breach of duty, 
he must be entitled to an action against that party for some 
amount." Because the sheriff did not do his duty, therefore 
it was said the plaintiff's right was violated : but, as we have 
seen, the plaintiff's right is not to be damaged by the sheriff's 
breach of duty : when this right is violated, damages of course 
follow. 



[cf: p. 340.] 

Reversioner 
ma^ bring 
action for in- 
jury to rever- 
sion only. 



The principles which regulate actions for trespass brought 
by a reversioner afford another illustration of the necessity 
for proof of damage in certain cases. Trespass is prima 
faci& a violation of the right of possession to property, and 

(i) There is a distinction noticed in many old cases between arrest on 
mernie and final process. The old law seems to point to a presumption of 
damage in the latter ease and not in the former. The modem oases do not 
warrant the distinction being made. 
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therefore a reversioner can only bring an action when the 
reversion is damaged. To entitle him to a verdict even for 
nominal damages, he must shew that the reversion has 
suffered actual damage, the magnitude of the damage will be 
decided by the jury: Baxter v. Taylor; Young v. Spencer, 4B.&Ad:72. 
The tenant may therefore sue in respect of damage to his J° ^- * ^• 
possession, and the reversioner in respect of damage to his 
inheritance : Jesser v. Gifford, ^ ^**"- ^^^^' 

In actions by commoners, the rule as to nominal damages Rule in actions 

■,..,, • j^ -1 at J.' • by commoners 

vanes according to the person agamst whom the action is for surcharge, 
brought. An action may be maintained against strangers [««<,, p.:,26.] 
for damage however small; but for surcharge against the 
lord it is said that actual damage must be proved. The 
reason being that as against strangers, the commoner has 
a right to all the pasture, for example, that he can get ; but 
as against the lord, he has only a right to a sufficiency of 
common, because the lord has a right to the remainder of the 

I Wmsi 

pasture. (See the notes to Mdlor v. Spateman,) Saund: 346 *. 

In cases of abstraction and pollution of water, the law pre- Abstraction 

_ -r rm -mM- 1 ■.!-.•>-# T» ^'^^ pollution 

sumes damage. In The Medway Navigation Co. v. Uomiiey, of water. 
a corporation was constituted for the purpose of regulating 30 L. j: c. P. 
the navigation of the Medway, the act conferring all the 
water upon the company. The defendant had abstracted 
water, and the plaintiffs were held entitled to a verdict for 
nominal damages without proof of actual damage to the 
navigation. A similar right was vested in the Rochdale Canal 
Co., the right to abstract water for certain purposes being 
given to riparian owners : water was taken for other purposes, 
and the company had judgment in two cases for nominal 
damages, without proof of any actual damage : Rochdale Canal H Q- B. 122. 
Co. v. King; Rochdale Co. v. Radcliffe. x8 Q- B. 287. 

In these three cases the plaintiff's rights were clearly de- 
fined by statute : in the following cases it was found necessary 
to examine the nature of the right claimed with the greatest 
care. In Williams v. Morland the right to a calm flow of 2 B. & C.910. 
water was claimed ; the allegation was that in consequence of 
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works above the plaintiflfs property the water had been 
caused to flow more impetuously than before, and that his 
banks had been damaged thereby. The jury negatived any 
damage whatever. The Court hdd that he was clearly not 
entitled to a calm flow of water, but on the other hand that 
he was entitled not to have his banks damaged in the slightest 
degree ; the jury consequently negatived his cause of action 
at once (i). 

In Erribrey v. Owen, Sampson v. JSoddinott, and Claxton v. 
Claxton, the principle was laid down that the right being 
established, although there was no sensible diminution of the 
natural flow of the stream, and although there was no actual 
perceptible damage, the action was maintainable for nominal 
damages. In the first case the plaintiff failed because he 
claimed an absolute and exclusive right to the flow of all the 
water in its natural state, to the exclusion of the rights of 
reasonable and authorized use by riparian owners above him. 
In the second case the plaintiff successfully proved a right 
to excessive use by prescription, which had been interfered 
with. In the third case the right to discharge surface water 
by a specific channel was established. 



Cases of no 
presumption 
of damage. 



Cases of pre- 
sumption of 
damage. 



Now in the actions against the sheriff, in those for damage 
to the reversion, and in those for surcharge of common against 
the lord, the first enquiry is as to the existence of the right 
alleged to have been violated. This is for the purpose of 
ascertaining whether the first element of the tort, the injuria, 
exists or not. The second enquiry is a.s to the damage 
suffered by the plaintiff, in order to establish the second 
element of the tort, the damnwra. 

In the actions for abstraction or pollution of water, as well 
as in those for surcharge of common against strangers, the 
first enquiry is as before, as to the existence of the right 



L. R. I Sc: & (i) This case mnst not be confused with Bf'ekeU v. MorrU^ in which damage 
D. 47. was presumed from the mere fact of encroachment : the right in question there 

being the inviolability of the alveu$ of the stream. 
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alleged to have been violated, and as to its nature, or the 
proper limitations imposed upon it by reason of rights existing 
in the defendant But once this has been ascertained, the 
rule applicable to these cases is that " no actual damage need 
be proved," but that the plaintiff is entitled to nominal 
damages : in other words, the second element, the damnum, 
is presumed by law. 

Now it is quite clear that the meaning of the word " actual " Meaning of 
here is " substantial "; in many cases it is coupled with " sen- ^^^^ ' 
sible," or " perceptible," or " appreciable." The facts of all 
the cases shew without possibility of doubt that some damage, 
infinitesimal though it may be, has been suffered ; whether it 
be the loss only of a pint of water or of a blade of grass ; as 
neither substantial nor special damages are claimed, the facts 
of the case are sufficient of themselves to prove the minute 
damage in respect of which damages are claimed. Therefore 
it is said that in these cases, and in many others of a similar 
nature, the law presumes damage, and the minute pecuniary 
compensation is awarded accordingly. 

We must now proceed to examine more fully the meaning 
of this phrase, The law presumes damage. In the first 
place, the question whether or not in a given class of cases 
the law does presume damage, is to be answered by the 
presence in the judgments in cases falling within the class 
of declarations that damage must be proved, or that actual 
damage need not be proved : the cases in which it need not 
be proved are the cases in which damage is presumed by 
law ; and, on the other hand, the cases in which it must be 
proved are the cases in which damage is not presumed by 
law. Now if these cases are carefully examined, the reason The reason for 
for the presumption, or for the absence of it, becomes very damage cx- 
apparent: in all cases where it is presumed the injury is P^^'*^^- 
of such a nature that it is impossible but that damage or 
loss to the plaintiff should have followed the act. The pre- 
sumption is only that some small damage has followed, and, 
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consequently, that the plaintiff is only entitled to nominal 
damages by way of compensation : if substantial damages have 
been, or are likely to be, suffered, that is a question for the 
plaintiff to shew and for the jury to estimate, and Ues outside 
the question of the presumption of law. If we take, for 
example, the abstraction of water from a river which belongs 
wholly to me : it is clear on the face of it that I have suffered 
some damage, either in the amount of water taken, or in the 
price which I could have charged for allowing it to be taken 
YJ*^^}*^£-'' ^ °^y permission had been asked. So in the pollution of 
i7J' S«T ^* water, the fact of the pollution is sufficient of itself to shew 

that my property has been injuriously affected. On the other 

hand, in the sheriff cases, as has already been pointed out, it 

is impossible to say that damage must of necessity flow from 

the act ; and it is only where it flows of necessity that the 

The same presumption of law is raised. The real difficulty, however, 

Si' arises in cases where the damage is intangible, as in damage 

feTmfaon. ^ reputation. In slander there are five cases (Ubel being 

W: p. 305.] QUQ Qf them) in which the law presumes damage ; in these 

cases (for example, where the words spoken relate to a 
man in his business or profession) the law holds that it is 
in the natural order of things that damage should follow the 
speaking of the words, and that it is impossible to suppose 
anything else but that damage has or will so follow. But in 
all cases of words which do not fall under one of these five 
heads, the law does not consider that damage must follow as 
a matter of course, and therefore it does not presume damage 
in such cases, but calls on the plaintiff to shew what damage 
he has in fact suffered. Let us take a familiar illustration. 
lUuitration of In casual conversation in the cricket field, and without any 

enquiry made of me on the subject, I assert that a certain 
professional is very careless, and is always bowling " no-balls." 
I also make the same remark of an amateur. The professional 
would be entitled to bring an action against me without 
proving actual damage, the amateur would not unless he 
could prove damage, assuming both assertions to be untrue : 
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for I have slandered the professional in his profession or 
business, and I have not so slandered the amateur. The 
reason for the difiTerence is not far to seek. The law (which 
is an elliptical expression for the judges who first elaborated 
the rule) endeavours to appreciate human affairs, and the 
human nature which conducts them. And in this endeavour 
it propounds to itself this question : This man and that man 
have had untrue words spoken of them. Is it probable that 
damage will follow the words ? With regard to this man, 
Yes. For it is more than probable, for example, that if the 
person to whom they were addressed should at some future 
time require to engage the services of a professional bowler, 
he would remember the warning he had received, and would 
not employ a person who was always bowling no-balls. And 
moreover the imfortunate professional would perhaps never 
hear of the engagement he had lost. Therefore in the case of 
this man it is just to presxmie that some damage will follow : 
the amount will be left to the jury to estimata But in the 
case of that man, the amateur, no such considerations arise. 
He has nothing but his amusement depending on his skill as 
a bowler, and it is improbable that any damage will follow 
the speaking of the words ; therefore, in his case the pre- 
sumption as to damages will not be made. So we see that, 
whether the injury be tangible or intangible, whether it be 
the loss of a little manure, or the loss resulting from a 
damaged reputation, the law considers the nature of the act, 
and determines whether damage must follow of necessity, or 
need not follow, as the case may be. If it must of necessity, 
or will in all probability, then damage is presumed ; but if it 
need not, then damage is not presumed. And when once it The presump- 
has arrived at this determination, it is impossible to rebut the <^nnot he^^ 
presumption ; it is useless for the defendant to endeavour to ^^^^* 
shew that no damage had been suffered, it would be useless to 
shew that possibly the plaintiff has derived a benefit, it is 
useless for the jury to find (as they do in some cases) that no 
damage has been in fact suffered ; the presumption being in 
the plaintiflTs favour, he is entitled to a verdict for at least 
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nominal damages, and nothing can doprive him of it. But if 
the presumption is not in his favour, then he must prove the 
damage (great or small) that he has suffered. 

The origin of the rules as to presumption, more especially 

in slander, are lost in the mists of antiquity : but if the old 

cases are carefully examined, very decided traces will be found 

of this attempt to appreciate the natural course of events, 

[/«»/, p. 308.] notably in the case of words tending to disherison. That this 

Recent cases is the guiding principle of the rule is illustrated in a remark- 

this principle, able manner by the way in which the Courts deal with new 

[amu, p. 24.] cases. In Twycross v. Qrant, where the enquiry was whether 

damage must be proved in an action brought by an executor. 

Lord Justice Bramwell's remarks were entirely directed to 

the question whether from the nature of the injury the 

personal assets must not have been diminished. And so in 

52 L. J: Q. B. the recent case of Quartz Hill Mining Co, v. Eyre, in which 

^^ the question was whether an action would lie for maliciously 

and without reasonable and probable cause presenting a 

[c/: p. 287.1 petition to wind up a company without proof of damage, 

the arguments of the learned judges were directed solely 
to the enquiry whether the act did not iiecessarily and as 
a natural consequence involve damage. "I do not see," 
said Bowen, L. J., " how such a petition can be presented and 
advertised in a newspaper without striking a blow at the 
credit of the company." " An action will lie by reason of the 
special damage which is involved ex Kypothed in the very 
institution of winding up proceedings which are unjust " (i). 

L. R. I Sc: ft (i) In Bickett ▼. Morris, an Action for an encroachment on the ahetts of a 
^' 47* mnning stream, the following expositions of the law by the Scotch judges 

were approved by the House of Lords. Lord Benholme said : ** Without my 
consent (t.e., the consent of the proprietor of the other side of the river) yon 
are not to put up your building in the channel of the river, for that in some 
degree must affect the natural flow of the water. What may be the result, 
no human being with certainty knows, but it is my right to prevent your 
doing it ; and when you do it, you do me an injury, whether I can qualify 
damage or not." And Lord Heaves said : " Neither can any of the proprietors 
occupy the tdveuB with sdid erections without the consent of the other, 
because he thereby affects the course of the whole stream. The idea of com- 
pelling a party to define how it will operate upon him» or^ what damage or 
injury it will produce, is out of the question.*' 
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When this principle is fully understood it carries with it 
also the clear comprehension of the relation in which damages 
stand to the law of torts, and explains what is meant by the 
maxim uH jvs ibi remedium. Whatever be the nature of the 
right, it must always be imderstood to be a right not to be 
damaged in a certain way ; and when I have been so damaged, 
the law provides me with a remedy and gives me adequate . 
compensation. 

Infinite trouble is caused, however, by the use of such words Effect of find- 
as "actual" and "inappreciable." Where the jury negative the that no actual 
existence of actual or appreciable damage, what is generally be^*fufflred 
meant is that the plaintiff has suffered no substantial damage, depends on 
and this finding sometimes becomes exceedingly troublesome sumption 
and complicates matters, when the nature of the case in which ^^^^ °^ "°'' 
it is given is lost sight of. From what we have said it will 
be seen that actious for damages are divided into two classes 
of cases, the first where damage is presumed from the nature 
of the right violated: the second where damage is not so 
presumed, but has to be proved. Now in the first class, as we 
have seen, the finding is immaterial, and cannot r^but the 
presumption of law ; in this case the words generally mean 
substantial. But in the second class the finding is very 
material, for it negatives the plaintiff*s claim. In such cases 
there must be actual and appreciable damage, although it be Application 
small : although it is probable that the maxim de minimis minimis, 
non curat lex applies to such cases. 

The case of Smith v. Thackerah affords the best illustration L. R. i C. P. 
of this second class. The question arose out of the right to ^ 
lateral support under the following circumstances. A. dug a 
well near to B.'s land, which sank in consequence, and a 
building erected on it within twenty years, fell : the jury found 
that the plaintiff's land would have sunk if there had been 
no building upon it, but that he would have suffered no 
appreciable damage. 

To understand this verdict it will perhajm be as well to append the 
following note to the case by the learned editors of Smith's Leading 
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Gases, vol. i. p. 291. " In the report, howeyer, of the same case in 
35 L. J. : 0. P. 276, it does not clearly appear that the buildings did not 
contribute to the subsidence (see argument of defendant's counsel and 
the judgment of Byles, J.) ; and the finding of the jury that had the 
building not been there the plaintiff would haye suffered no appreci- 
able damage, was perhaps equiyalent to a finding that the subsidence 
which would haye taken place had the building not been there would 
haye been inappreciable, and that the weight of the buildings actually 
contributed to the subsidence which actually took place." 



[oHie, p. 3a.] 



iam/f, p. 31.] 



Examination The casB was evidently an attempt to get nominal damages 
^pport.** ° because of the violation of the so-called right of support. 

But the right to support means the right not to be damaged 
by the withdrawal of the support. The law does not presume 
damage to follow as a necessity from this withdrawal, and 
therefore there is no immediate cause of action ; but when 
the damage occurs in consequence of the withdrawal, then the 
cause of action arises. Consequently, in BackJumse v. Bonomi, 
it was decided that the Statute of Limitations does not begin 
to run until the subsidence actually takes place. In the 
chapter dealing with that Statute it wlQ be remembered that 
attention was drawn to the different periods from which the 
Statute begins to run in cases where the law presumes dams^e, 
and in cases Where damage has to be proved. 

We have already given one example of the way in which 
the principle, that for every violation of a right nominal 
damages may be recovered, has led to an erroneous conclusion 
from an omission to enquire what the right in fact was. 
I R. & M. 161. NUklin V. Williams, also a case of support to land, furnishes 
us with another. Parke, B., said he considered the action was 
for an injury to a right, and that there was a complete cause 
of action when the wrong was done, and not necessarily only 
when damage was sustained by reason of the wrong ; and he 
added that when so much of the land was taken away 
as to deprive the plaintiflTs land of the support to which he 
was entitled, a cause of action accrued, though no actual 
damage occurred by the sinking of the land or falling of the 
house (in other words, that the law presumed damage in such 
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a case). This was expressly disapproved from in Mitchell 14 Q« B. D. 
V. Darley Main Colliery Co. 

These are cases, however, which are said to be brought in Cases which 
order to establish a right ; and on account of the importance "tab[^^a 
of rights generally, the damages are said to be given in order ^^^ from** 
to prevent a conflicting right being acquired by prescription, others. 
This is clearly the result : the declaration that a right has 
been violated carries with it the statement that the right 
exists; but to put it as the cause is to confuse ends with 
means. This point cannot be better expressed than it is 
by Mr. Justice Story in the American case of Webb v. Port- 3 Sumner, 
land Co. : a fortiori the doctrine of damage applies, " when- 189. " 
ever the act done is of such a nature as that by its repetition 
or continuance it may become the foundation or evidence of 
an adverse right." 

The importance of recognising this as an a fortiori, is well 
instanced by the defendant's argument in Rochdale Canal Co, [anu, p. 133.] 
V. King, where it was said that the plaintiffs could not 
recover even nominal damages because, the act being pro- 
hibited by statute, its repetition could not give rise to a 
right 

In concluding this section we propose to examine a few Examples of 

. ,^1 'I'l -IT 1 1 . cases in which 

isolated cases m which nommal damages have been given. nominal 

In the Tunbridge Wells Dippers' Case the defendant had t^^We^'"'' 
dipped bathers without having been chosen for the post by the 2 Wils: 414. 
homage according to statute ; it was not proved that she had 
received auy gratuity, but the plaintiffs were held entitled to 
a verdict, in order to prevent the possibility of damage ; the 
case was put thus, the action will lie " for a possibility of a 
damage and injury: for example, for persuading A. not to 
come and sell his wares at the market of B., the lord of the 
market may have his action." 

In Patrick v. Oreenway (cited in the notes to Mellor v. i Wms: 

. Saund: 346^. 

Spateman), the defendant fished in the plaintiff's several 
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410. 



I Bing: N.C. 
549- 



6 C. B. 703. 

Example of 
presumption. 



9 Co: 113a. 

Ic/: " Seduc- 
tion/' Postf 

p- 358.J 

Example of 
absence of 
presamption. 



fishery, but caught nothing. The Court of Common Pleas 
refused a rule to shew cause why the plaintiflf's verdict should 
not be set aside, because of the infringement of the right which 
could hereafter be evidence of the exercise of the right by the 
defendant 

In Bhfidd v. Payne the defendant imitated the plaintiflTs 
hones and the envelopes in which they were sold, thereby 
injuring his right; the plaintiff had a verdict although no 
express loss of custom was shewn. 

In Bower v. ffUl the plaintiff's right of way on a stream 
was obstructed, but the damage was problematical on account 
of the state of the stream : the verdict was for the plaintiff, 
for if he had acquiesced in the obstruction it would have 
become evidence of a renunciation of his right of way. 

In Couling v. Coxe the plaintiff sued the defendant for 
disobeying a subpoena to give evidence in his favour; the 
verdict on some of the counts was for the plaintiff with one 
shilling damages ; but on the plea " that the plaintiff had no 
cause of action against his opponent," it was for the defen- 
dant The Court gave judgment for the plaintiff non obstante 
veredicto. It was argued that " the existence of actual damage 
or loss is essential to the action, as the law will not imply a 
loss to the plaintiff from mere disobedience to the subpoena ;" 
but the answer given by the Court was " yet here he may 
have sustained damage in respect of costs of some of the 
issues in the trial if the witness had come." The allegation 
that the defendant was a material witness was held, therefore, 
to be sufficient to carry the verdict. The right in such cases 
is, therefore, to have the attendance, not of any person pro- 
miscuously, but of any person whose evidence is material. 

In Marys' s case the rule was laid down as to actions by 
masters for the beating of their servants : " If the servant is 
beat, the master shall not have his action unless he lose the 
service ; the servant shall for every small battery ; the master 
has no damage but by a per quod : so that the original act is 
not the cause of the action, but the consequent upon it." In 
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this case the right primarily violated ia the servant's, but if 
this lead {per quod) to the violation of another's right, it gives 
rise to another cause of action. But the violation of this 
other person's right must be proved — ^that is, damage is not 
presumed, but must be shewn ; because it does not of neces- 
sity follow that from beating a servant the master will lose 
his service, the form of damage which the law recognises in 
such cases. This case resembles those in which damage to 
the reversion has to be proved. 

In all of these cases — and instances might be multiplied 
without end — the rights alleged were respectively established, 
and in none of them was actual damage required to be 
proved. In all of them from their nature the Court was 
enabled to presume damage, and none of them admitted of the 
argument that by no possibility could damage have arisen. 

In all of them, very probably, the reason why the action was These 
brought was, except in the last, in order to establish a right, ^JSJE^S. 
or rather to prevent the defendant from acquiring an adverse 
right by prescription; but they are all cases in which the 
enquiry has been whether the act is such in its nature as to 
produce damage, in which cases, as we have seen, the pre- 
sumption of law is that damage has been suffered, and, conse- 
quently, where only nominal damages are sought, no proof of 
damage is necessary. The only one which presents any dif- 
ficulty is the fishing case ; but this was evidently a case of 
trespass, and in all cases of trespass damage is presumed, Presumption 
whatever form the trespass may take. It is not difficult to ^ '^P^^^s. 
account for this ; because it is impossible to say even from the 
mere act of walking on a man's land that no damage can 
possibly have accrued : and if it does not take the form of 
damage by injury to the grass, it may take the form of 
depriving him of the charge for coming on the ground which 
he was otherwise entitled to make {per Jessel, M.R, in 
Cooper V. CraUree). 2° C^- ^- ** 

In trespass, then, the rule is well established that damage 
need not be proved. In Feize v. Thompson, " Heath, J., cited 1 Taunt: 121. 
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a case of trespass, in which Grose, J., was of counsel, where 
no evidence being given of the precise amount of the injury- 
sustained, the jury refused to give any damages, and on appli- 
cation the Court ordered a verdict to be entered for the 
plaintiff, with one penny damages." 



The damage 
suffered must 
be " tem- 
poral " da- 
mage, f>., 
capable of a 
financial 
equivalent. 



Loss of 
consortium 
victnorum 
not temporal. 

I Lev: 261. 
5 B. & S. 584. 

Other 
examples. 



It is important to bear in mind that damages are the 
financial equivalent for the damage suffered. The right to 
recover damages, whether nominal or substantial, must there- 
fore depend on the possibility of finding a financial equiva- 
lent for what has occurred to the plaintiff: this is usually 
expressed by sajdng that the plaintiff must have suffered 
temporal damage to entitle him to bring an action. This rule 
applies, of course, only to cases in which the law does not 
presume damage ; although it is to be observed that where 
damage is presumed, it is presumed on the hypothesis that 
temporal damage must follow the act. 

In cases of slander where damage has to be proved, there 
is an old rule which says that the loss of consortium viGifiorwrn 
is not sufficient to support the action {see Barnes v. Bmdddt), 
A recent example of this is to be found in Roberts v. Roberts. 
By reason of defamatory words the plaintiff lost the member- 
ship of one of the private societies of a sect which had been 
constituted for religious or spiritual purposes. Cockburn, C. J., 
held that the action would not lie, because it amounted " at 
most to no more than the loss of the merely nominal distinc- 
tion of being able to call herself a member of it " : and " it did 
not appear that any real or material advantages attached to 
membership ; such as a seat in chapel, or the opportunity of 
attending divine worship there." The learned judge said 
farther that if the loss had been the exclusion of the plaintiff 
from the meetings of religious worship, or firom any substan- 
tial right attaching to membership, it would have supported 
her action. 
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The same principle was applied in Charnherlain w. Boyd, n Q. b. d. 
The claim alleged that the plaintiff was a candidate for 
membership of the Eefonn Club, but upon a ballot of the 
members was not elected : that a meeting of the members 
was called to consider an alteration of the rules regarding the 
election of members ; and that the defendant falsely spoke 
certain words concerning him, by reason of which he " induced, 
or contributed to inducing, a majority of the members to e,g., loss of 
retain the regulations under which he had already been advMtagenot 
rejected, and thereby prevented the plaintiflf from again ^^p^ 
seeking to be elected to the said club. The plaintiff thus 
lost the advantage, which he woidd have derived from again 
becoming a candidate with the chance of being elected." The 
Court of Appeal held that no temporal damage had been 
sustained. Lord Coleridge, C. J., said, " The damage alleged 
is unsubstantial and shadowy, and is in truth incapable of 
being estimated in money " : and Bowen, L. J., " I do not say 
that if the defendant by speaking the words complained of 
had actually prevented the election of the plaintiff, the latter 
might not have had a cause of action .... but all that is 
stated is that the plaintiff was prevented from again seeking 
to be elected. The defendant's words did not deprive the 
plaintiff of all chance of being elected ; they only deprived 
him of ' a ' chance. But the chance of an advantage is not 
the same as the advantage, and the risk of an injury is not 
the same as the injury." 

But to lose the hospitality of friends has been held to be 
temporal damage : see Davies v. Solomon, ca^/.p- 3x0.] 



§ 2. Substantial Damages. 

It being borne in mind that the first principle on which 
damages are assessed is that of compensation to the party 
injured, it follows that no special rules can be laid down 
under this second head. The plaintiff is entitled to recover Actual loss 
bia actual loss, and whether that loss be nominal or sub- ^y^/^" 

L 



146 DAMAGE AND DAMAGES. Chap. Y. § 2. 

Btantial the jury most assess its pecuniary equivalent The 
work the juiy have to perfonn is easy when the loss is admit- 
tedly nominal, but it becomes exceedingly difficult when 
it is alleged to be substantial; more especially when the 
damage is intangible, as in injuries to the person or to the 
reputation. 
l««iir, p. zas.] This principle of "actual loss" tends to remove all dif- 
ficulties in the way of applying Mr. Justice Maule's definition 
of nominal damages to those verdicts in which the nominal 
damages of one shilling or forty shillings have been given. 
These verdicts are usually called " nominal^'' but they in fact 
represent the jury's ideas of the pecuniary value of the right 
lost or injured. 
I Sm: L. c In the leading case of Ashby v. White the right in question 
^ ^ '■' was the right to vote at dectiona The jury found for the 
plaintiff, but their estimate of the value of his loss is not 
given in the report But Holt, G.J., said during the argu- 
ment : " By my consent, if such an action comes to be tried 
before me I will direct the jury to make him pay well for it : 
it is denying him his English right : and if this action be not 
allowed, a man may be for ever deprived of it It is a great 
privilege to choose such persons as are to bind a man's life 
and property by the laws they make." 
Same act may Again, a similar act may be productive of different results 
ent omse- ^' according to the person injured or the resulting circumstances. 
^^^°*^ Thus in Marzetti v, WiUiama the wrongful dishonour of a 
people. customer's cheque by a banker was held to entitle the plain- 

415.' tiff to nominal damages only ; whereas in Sollin v. Steward a 

14 C. B, 595. verdict for £500, which was reduced by consent to £200, was 
allowed to stand. So the nature of the act itself may be such 
as to entitle the jury to presume that substantial danu^ 
3 B. & C. 427. must follow : as in Tripp v. Thomas, where, in case for words, 

the defendant suffered judgment by default, and on the writ 
of inquiry the plaintiff offered no evidence in aggravation. 
The jury gave a verdict for £40, and the Court held they 
were not bound merely to give nominal damages. 
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As to the power of the Court to reduce damages assessed 
by the juiy, the judgments of the Court of Appeal in Belt v. 12 Q. B. D. 
ZaiMg should be read. ^^ ' 

It is important to keep substantial damages perfectly dis- 
tinct from special damages, which we shall consider shortly. 
In Hose y. Oroves the plaintiff had a right to have his house 5 M.&G.613. 
accessible to people passing on the river; the defendant 
floated timber in front of his landing-stage, thereby prevent- 
ing people from landing, and injuring the plaintiff in his 
custom. The jury were satisfied that this loss had in fact 
occurred, and awarded £20 damages ; and the Court refused 
to disturb the verdict merely because no special instances 
had been proved of customers going away. 

So also it is important to remember that the rules as to 
remoteness of damage are specially applicable to this branch 
of the subject. With regard to what may be included, apart 
firom these rules, we must notice specially that damages may 
be awarded in respect of fiUwre Um. " The jury ought to Damages may 
take into consideration the prospective injury which might respect of° 
be thought likely to occur at the time when the action was ^'^^'^ ^^^^ 
brought " (Brett, M.R, MUdieU v. Barley Main Co.). It is 14 Q- B. D. at 
however important to distinguish, as was there done, between ^ '^ 
a continuous injury, such as a subsidence extending over a 
considerable period of time, and a succession of injuries, such 
as happened in that case. 

Generally, subject to these remarks, the damages are only 
limited by the loss sustained. 

Thus in actions against the sheriff for failure to seize goods 
in execution, prima facie the damage is measured by the 
whole value of the goods which might have been seized: 
Hcbson V. ITiellttsan; and, in the old cases where the seizure L. R. 2 Q.B. 
had been on meme process, it being uncertain whether the ^' 
plaintiff would have recovered or not in his action, it was 
held he could only recover such damage as he could shew 
he had sustained ; but if he could prove that he had lost the 

L 2 
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whole, he was entitled to recover the whole with costs : Scott 
V. Henley . 

The judgment of Gibbs, C. J., in Meresl v. Harvey, throws a 
great deal of light on the principle of assessment of damages, 
shewing that there are other questions to be considered beyond 
the mere pecuniary loss to the plaintiff, more especially in 
cases of trespas& It affords also a good illustration of the 
next division of the subject — ^vindictive damages. 

I wish to know, in a case where a man disregards every principle 
which actuates the conduct of gentlemen, what is to restrain him except 
large damages ? To be sure, one can hardly oonodTe worse conduct 
than this. What would be said to a person in a low situation <^ life, 
who should behave himself in this maimer? I do not know upon 
what principle we can grant a rule in this case, unless we were to lay 
it down that the jury are not justified in giving more than the absolute 
pecuniary damage that the plaintiff may sustain. Suppose a gentle- 
man has a paved walk in his paddock, before his window, and that a 
man intrudes and walks up and down before the window cl his house, 
and looks in while the owner is at dinner, is the trespasser to be per- 
mitted to say, " Here is a halfpenny for you, which is the fall extent of 
all the mischief I have done "? Would that be a compensation ? I 
cannot say that it would be. 

Closely connected with this subject is the rule with regard 
to continuing nuisances. It has been invariably held that the 
continuance of the nuisance gives rise to a second cause of 
action. For example, damages recovered in an action for 
erecting buttresses were held to be no bar to the recovery of 
damages for continuing them : Hdmes v. Wilson} See also 
Wedboume v. Mordant;'^ Penruddock^s Case^ Same v. Bar- 
wish;^ SiodiveU v. Hvichinson^ and Thompson v. Gibson^ 
where the fact that the defendant could not remove the 
nuisance without committing a trespass was held to be no 
defence in the second action. 



§ 3. Vindictive Damages. 

Under this head we may shortly consider the second prin- 
ciple on which damages are assessed, punishment on the 
person causing the injury. 
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The plaintifr may give evidence of anything showing the Defendant 
defendant's desire to increase the natural injury which could piSshed by 
result from his act, such as malice. "It has always been ^ TOfj^MnT 
held, that for trespass and entry into the house or lands of the motives, 
plaintiff, a jury may consider not only the mere pecuniary 
damage sustained by the plaintiff, but also the intention with 
which the fact had been done, whether for insult or injury:" 
Abbott, J., Sears v. Lyons. There seems indeed little limi- 2 Stark: 317. 
tation to the jury's discretion in this matter as to the amount 
awarded. Two cases will suffice by way of illustration. Examples. 
Huxley v. Berg was an action for trespass in breaking into a i stark: 98. 
dwelling-house : the plaintiff's wife was so terrified that she 
fell ill and died. This was held to be no substantial ground 
of damage ; but the evidence was admitted by Lord Ellen- 
borough, L. J., to show how outrageous and violent the breaking 
was. 

In Forde v. Skinner a pauper's hair was cut off by order of 4 C. & P. 239. 
the master of a workhouse against her wUL The order was 
alleged to have been given for the sake of cleanliness, but 
there was evidence given that it was done for the purpose 
of "taking down her pride." In summing up, Bayley, J., 
told the jury to consider whether in their opinion this 
did not constitute malice. " You will therefore decide," he 
said, " on the motives which actuated the defendants, and ac- 
cording to that decision you will estimate the amount of 
damages." The jury found a verdict for the plaintiff with 
£60 damages. 

Bracegirdle v. Orford is an important case. It was an 2 M. & S. 77 
action of trespass for breaking a dwelling-house under a 
false and unfounded charge and assertion that the plaintiff 
had stolen property in her house, per quod, she was injured 
in her credit. It was argued that evidence on this point 
ought not to be admitted, because although apparently put in 
to aggravate the damage, it was really combining an action 
for slander with the trespass, and the time for the slander, 
being shorter, might have expired. Lord Ellenborough, C.J., 
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held the evidence was admissible, the jp^r qmi being laid as a 
matter of aggravation. 



§ 4. Special Damages. 

The subject of special damages is somewhat confused owing 
The term to the different ways in which the term is used. In a 
^^^^^19 13 technical sense '' special damages " are damages that can be 
used in two particularised. But the term is also used with regard to 

those cases in which the law does not presume damage, that 
is to say,in which damage has to be proved. In those cases it 
is said that special damage is the gist of the action. It Sa by 
no means clear, however, whether in these cases the damage 
p roved must be what we have called technical special damages. 
For example, in an action for words spoken against a man in 
his business, the law presumes that he will be injured, and 
the jury will be allowed to assess the damage they think 
fairly commensurate with the injury ; but if the plaintiff 
proves that he has lost specific customers, this Sa an item of 
technical special damages. But in a case falling outside the 
five instances of defamatory words in which damage is pre- 
sumed, if the plaintiff proves that he has lost custom, tracing 
it of course distinctly as the result of the wrongful act, he 
proves that he has been damaged by the words ; but he does 
not prove technical special damages. One of the questions 
to be determined is whether he ought to prove it by shewing 
the loss of specific customers. 
Reason for Turning first to technical special damages, the origin of the 

ing^i^<£a ' distinction between special and general damages is to be found 
™'*^ in the rules of pleading, which allow the defendant to insist 

on a certain particularity of claim, and require that items of 
damage which can be distinctly traced shall be notified to the 
defendant, in order that when evidence is called to substan- 
tiate it he may be prepared either to rebut it by his own 
evidence, or to break it down by cross-examination. This 
particularity is also necessary in order that the items of claim 
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may be tested by the rules as to remoteness of damage. Most 
of the cases which have to be considered under the head of 
remoteness of damage are examples of claims £ur specLBl 
damages, the enquiiy being whether specific beads of damage 
can be recovered. The only practieal principles to be noticed 
under this head axe, the rule that the plaintiff cannot recover 
flpedal damages unless they are specifically alleged, and the 
enquiry whether he has alleged it with sufficient distinctness. 

A few instances will suffice. In Pettit v. AddingUm the Peake^ 62. 
plaintiff in an action for feJse imprisonment was not allowed covered unless 
to prove that he had suffered in health ; nor, in Lowden v. t^y^ *^^' 
ijroodfick, that he was stinted of food in prison ; nor, again, Pe^Cf 46- 
in HoUum v. LoUm^ in respect of two days' imprisonment ^C. &P. 726, 
which resulted firom a remand by the magistrate before whom 
the case was first heard. In each case the claims were for 
special damages which had not been laid. So under a claim 
in respect of loss of lodgers, the plaintiff was not allowed to 
prove the loss of a particular lodger, " because the number 
was not so great as to excuse a specific description on the 
score of inconvenience :" Wedwood v. Coume, i Stark: 172^ 

But in Hartley v. Herring, an action was brought for 8 T. R. 13a 
slander imputing incontinence, by a person employed to 
preach to a certain dissenting congregation, from which he 
derived emolument ; he alleged that by reason of the slander 
'' persons frequenting the chapel had refused to permit him 
to preach there, and had discontinued giving him the profits 
which they usually had and otherwise would have given " ; 
and it was held that it was unnecessary to give the names of 
the people who had so refused (i). 

(i) The principle which distingaiBhes ihese two oasee was dwelt on by 
Goold, J., in Ivemm ▼. Moort : ^ In actions upon the case, where damages are i Raym: 486. 
only recorerable [t .e., in which, aa it is said, special damage is the gist of the 
action], a precise certainty of the damages is not necessary to be shewn in 
the declaration, and therefbve this general method of shewing his damage 
will be weU enough. As if an action be brought by the master for battery of 
his servant, who cannot maintain the action unless he has received special 
damage by it, as loss of the service of his servant, yet if he declares that he 
has lost the service of his servant per magnum t&mpu^ it is well enough. 

" Where the damage is the result of a single instance, as in case for words by 
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It is doubtfiil ^6 case is clearly one of those cases of slander in which 
ac^S^ju^S *^® ^^ ^^^^ ^^^ presume damage, and it is an authority to 
must be shew that in such cases, when it is said that " special damage 

most be is the gist of the action/' technical special damage need not be 

Sc»U^ '^^ proved. It is believed that this is the rule, notwithstanding 

several dicta to the contrary (2). 
[y.miso"Sian- Ou the othcr hand, the rules as to technical special 
c^ there dted, damai^es apply to these cases as well as to those in which 

past, p. 310.1 ^^ *^^ "^ 

the law presumes damage when they are allied. Thus in 
I Esp: 48. Ashley v. Harrison, the case in which it was afterwards ruled 

that an action would not lie for libelling a performer on the 
stage, who in consequence refused to act, whereby the plain- 
tiff lost the profits of her performance, special damage was 
the gist of the action supposing the plaintiff could have 
succeeded. But items of special damage were not alleged. 
Consequently Lord Kenyon, at Nisi Prius, refused to allow 
this question to be asked of the box-keeper of the theatre : 
'' In consequence of Madam Mara's declining to sing, did not 
several persons give up their boxes ? " But he allowed the 
vdtness to be asked generally '' whether the receipts of the 
house had not dimimshed from the time Madam Mara had 
declined to sing : " because " to ask if particular persons had 
not in consequence given up their boxes was special damage, 
and should have been specially laid in the declaration." 



tlie speakmg whereof the plaintiff marUagium amiait, there the plaintiff 
ought to shew that there was a commnnioation of marriage between him and 
J. 8., &0. But where the damage is compUcated, and ia greater or leea aooord* 
ing to the fewneaa or number of inatancea, there the law ia otherwiae. And if 
the law were not ao, it would be very inoonvenient; for in the preaent caae 
[one of loaa of cuatom] it would be almoat impoaaible for the plaintiff to ahew 
all the namea of hia ouatomera, &c. It ia like the caae of Mr. Uarria, the 
oounaeUor, who brought an action upon hb caae for falae and aoandalona 
worda apoken of him, per quod he loet hia clienta, without Tt^mitig them." 

Holt, C.J., and the majority of the Court gave judgment for the defendant, 

but the caae waa afterwards aigued before all the judgea of the (Common 

Pleaa and Exchequer, and they were all of opinion that the action lay. 

I Ex: D. at p. C^) ^^ Biding v. Smith, Kelly, C.B. aaid that the apeoial damage mnat bo 

94. eatabllahed not merely by general evidence that the buaineaa had fallen off, 

but by ahewing that particular peraona have ceaaed to deal with the plaintiff^ 
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So, in Evans v. Harries^ an action for slander in business, i H. & N. 251. 
there was a general allegation of loss of custom, and also of 
special loss in respect of certain customers : this last was not 
proved, but the plaintifiF was held entitled to damages for the 
general loss. 

If this be the true rule, there is very little reason for re- The subject is 
taining the term "special damage" in the second and non- Jhf^^tedi. 
technical sense. The cases in which it is said to be of the ^}^ ^^ °^ 

the term. 

gist of the action are simply cases in which the law does not 
presume damage, but in which it has to be proved ; we have 
hitherto always made use of the expression, where the law 
does not presume damage, the plaintiff must prove that he 
has suffered actual damage before he can succeed in his 
action ; and this seems to be a satisfactory statement of the 
law. The different cases of slander afford excellent illus- 
trations of this, as also the cases for seduction of servants, 
per quod the master servitium amisit, and numerous others 
which will be found in the course of this work. 

The most important class of cases in which the term 
special damage is used are those in wliich the plaintiff has 
been injured by a public nuisance. But this class depends 
on principles peculiar to it, which must now be independently 
considered. 



§ 5. Special Damage to the Individual arising from 

breach of publig duty. 

We proceed now to consider the very important rule of Peculiar in- 
law which is commonly called the right of an individual viduai. 
specially damaged by the breach of a public duty (generally 
a public nuisance) to bring an action for damages. All that 
has been said in the last section as to the necessity of keeping 
technical special damages distinguished from the special 
damage, which is the gist of an action, applies to this section ; 
and we therefore propose to use the term " special injury " 
in order to keep the distinction clear, and to preserve, as far 
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Datiesof*'one 
to all " 

[" The Common 
Law."] 



are also pub- 
lic duties 



[" Juritpni- 
dence " : pp. 67, 
tt al :} 



Austin's state- 
ment that 
there are no 
rights corre- 
lative to abso- 
lute duties 
examined. 



Such duties are most usually imposed by statute, and are 
also aptly described by Mr. Holmes as duties of " one to all." 

These two expressions, " all to all " and " one to all," convey 
very accurately the distinction between the two sorts of 
duties. 

This class includes also "public duties"; for the strict 
meaning of " public duty " seems to be, not a duty laid on all 
the public, but a duty to all the public. These public duties 
are what Austin calls " absolute " duties, and his statement in 
respect of them is that they give rise to no corresponding 
rights. 

There is no authority given for this statement, but it seems 
to have been based on this rule of law which we are now 
considering, which takes away the right of action where all, 
or many, are nominally damaged by breach of the duty ; and 
the inference has been drawn that because there is no remedy 
there is no right It is dear however that with regard to the 
duties of " aU to all " the corresponding rights in all individ- 
ually do. exist, because the duties flow from the rights; 
but it does not seem quite so clear that aU individually have 
rights in the case of the duties of " one to all," because the 
duties are created first. The rule as to actions is however 
practically the same. Multiplicity of actions for nominal 
damages is avoided in both classes ; but actions for " special," 
that is, substantial injuries are allowed, also in both classes, 
by many or by few. 

From the point of view of jurisprudence the question with 
regard to whether there are rights correlative to these duties 
is simply this : Is the action for nominal damages in respect of 
slight injuries taken away, or is the action for substantial 
injury ^tt;67i ? (i). 



(i) Another example of the right to recover amaU damages being taken 
away ia to be found in tlie praetice on interpleader smmnonaeB. If the master 
thinks fit, he may when he makes the order for an iseoe to be taken, direct 
that no action shaU be brought against the sheriff; that is to say, in respect 
of the trespass which he has committed, if in the eyeht it turns out that the 
execution should not have been put in. 
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The question was much debated in AsTiby v. White, and i Sm: L. c. 
Holt, C.J., laid down the law as follows :— '' So here in the ^^^ ^^^ ^'^ 
principal case, the plaintifiF is obstructed of his right, and shall 
therefore have his action. And it is no objection to say, that 
it will occasion multiplicity of actions ; for if men will mul- 
tiply injuries, actions must be multiplied too, for every man 
that is injured ought to have his recompense. Suppose the 
defendant had beat forty or fifty men, the damage done to 
each one is peculiar to himself, and he shall have his action. 
So if many persons receive a private injury by a public 
nuisance, every man shall have his action, as is agreed in 
WiUiami Case, and Westhury and Powell Indeed, where 5 Co: 73a. 
many men are offended by one particular act, there they must 
proceed by way of indictment, and not of action ; for in that 
case the law will not multiply actions. But it is otherwise 
when one man only is offended by that act. He shall have his 
action ; as if a man dig a pit in a common, every commoner 
shall have his action on the case per guod communiam suam 
in tam amplo modo fiabere non potuit; for every commoner 
has a several right. But it would be otherwise if a man dig 
a pit in a highway; every passenger shall not bring his 
action, but the party shall be punished by indictment, because 
the injury is general and common to all that pass. But when 
the injury is particular and peculiar to every man, each man 
shall have his action " (i). 

The case itself may be explained on many grounds. Assum- AsMyy. Whiu 
ing the right to vote to be vested in all the community, there 
was correlative to it a duty on aU to abstain from interfering 
with it. There was in addition a positive duty cast on the 
receiving officer to accept the votes, and this might possibly 
be construed into a public duty. But even if this were so the 
offence was not to the public, but to the individual, and con- 
sequently the plaintiff" was a party specially injured. But if 
the right to vote be considered as a right given only to a class 

(i) It is important to notice the distinction of language used : in one case 
•* receive an injury," in the other " are offended." 
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of the communitjr, as in fact it was, then the case seems to 
fidl within the principle which we must next confdder. 



The action 
for nominal 
damages is not 
takm away 
unless the 
right is vested 
in the entire 
community : 



e,g,^ right in 
i^iabitants of 
a certain dis- 
trict. 



Action only 
taken awa^ 
where indict- 
ment will lie. 



L. R. 4Ex: 

43. 

9 Cos 1150. 



ImMi, p. 133.] 



The cases in which the right of action for small damages is 
taken away are those only where the rights are vested in, 
or the duties relate to, the entire conminnity. If they are 
only vested in, or relate to, a class, the action for nominal 
damages remains, hecause there is no remedy by indictment, 
and this whether the class be great or small. 

Thus where the inhabitants of a district had a customary 
right to water from a spout, and a riparian owner on the sup- 
plying stream prevented the water reaching the spout, so that 
what remained was insuf&cient for the needs of the inhabitants ; 
some of the inhabitants sued, and although they had never 
suffered any actual personal inconvenience they were held 
entitled to recover nominal damages. Baron Channell laid 
down the true principle to be that " where an indictment may 
be maintained there is no remedy by action without proof of 
individual damage. But this does not apply where the injury 
complained of is not one affecting the public generally, but only 
a particular class or section of persons : " Harrop v. Hirst (i). 

And it was thus laid down in Maryis case : '' Privainjim 
davm/wm sive nocumientunv shall be reformed by the action of 
the private party grieved, and commv/ne nocumeTUum at the 
suit of the King, who is the head of the whole conmionwealth ; 
but a trespass done to many commoners is privatum and not 
convm/wne nocumentwm," 

But when there is a comin%me nocvmewtum then the main 
principle appUes: no action can be brought except by an 
individual who can ''shew a particular damage suffered by 
himself over and above that suffered by all the Queen's sub- 

(i) The judgments proceed evidently on the principle to which we have 00 
frequently adyerted, namely, that nominal damages may he leoovered fbr the 
mere yiolalion of a right, although the plaintiff has anflfered no aotoal damage. 
But it is dear that the case fidls within the ahstractioQ of water cases already 
considered under the head of nominal damages; and also resemhles the 
commoner oases. It was admitted that the abstraction of the water was in 
appreciable quantities. 
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jecta." (See, among many other old cases, Fineux v. Ebvenden, Cro: Elix: 664. 
and Paine v. Fartrick,) Carthcw, 191. 

In cases of obstructions to highways, it firequently therefore In cases of 
becomes a question whether the way is really a highway or cl^l^natSi 
one only for the convenience of a class ; for example, the in- "^^/y ^ 

_ _ ^ ^^ see ii tnerc 

habitants of a certain parish. As in Thrower's case^ where ^ rca"y * 

the distinction was taken by Hale, J., between the obstruction iv^^.^xA, 

of " communis via pedestris ad ecdesiam pro parochianis, in 

which case an indictment would not be good, for there the 

nuisance would extend no further than the parishioners for 

which they have their particular suits,'* and a common footway 

to church which might lead further. (See also Avstin's case.) i Ventr: 1S9. 

The class of cases including actions by conmioners for sur- 
charge of common fall within this principle. 

It is very important to see how this rule we have been 
discussing has been applied. It will be convenient to con- 
sider a few of the cases in groups, according to the nature 
of the public duty violated. In many cases it will be noticed 
that the question of remoteness of damage is involved. 



PeetUiar injtmes resulting from obstructions to, or 

wrdawfvl use of, highway, 

A person who could only prove that he had been delayed on Exampi^ of 
several occasions in passing along the road, and that he was J^l^!" "* 
obliged, in common with every one else who attempted to 
use it, either to pursue his journey by a less direct road, or 
else to remove the obstruction^ was held not entitled to bring 
an action : Winterbottom v. Lord Derby. But in Chid£ster v. L. R. a Ex: 
Zethiridge the plaintiff recovered on account of having to ^luea, 71. 
travel a longer and more difficult road ; and also in JSart v. T. Jones, 156. 
Bassett on the same ground, £5 damages being awarded '' for 
the labour and pains he was forced to take with his cattle and 
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servants by reason of this obstruction (i). So where a man 

was delayed four hours by the obstruction, and was prevented 

from doing the journey as he was used to, so many times in 

2 Bing: 263. the day, he was held entitled to succeed : Gready v. Codlinff, 

So where, owing to waggons standing too long in the street, 
the free passage of light and air was impeded, and the plaintiff 

L. R. 9 C. P. had to bum gas all day, he recovered his loss : Benjamin v. 

40. 

Storr. Brett, J., suggested that where a highway was ob- 
structed and another, though less convenient, way was pro- 
vided, the plaintiff would fail to establish a case of peculiar 
injury. 
A very extreme case was put by Lord Denman, C.J., in 

9 Q. B. 991. Dobson V. Blackmore : " If an obstruction of a public road 

appeared to be of a permanent nature in its construction, or 
professed, either by notice affixed or in any other way, to 
deny the public right, and so led to an opinion that no road 
was there, the value of a house might be lowered in public 
esteem, and pecimiary loss might follow, for which we will 
not say that an action would not Me" 

Obstrtictiam to navigable rivers. 

The owner of barges was compelled to unload and carry his 
cargo round by a longer way : he recovered in respect of his 
4 M. & S. loi. pecuniary loss : Base v. Miles, 

So the verdict was for the plaintiff, who, being the owner of 

houses abutting on a river, was hindered by barges of his 

convenient access, and was obliged to have his goods conveyed 

9 Q. B. 991. to his house by a more circuitous route : Dobson v. Blackmore. 



Nuisances from noxious vaponrs or svneUs. 

Nnisances This question was much discussed in the important case of 

^ed. ^^ S^' Belen's Smiting Co. v. Tipping , in which the plaintiff 

f 1 H. L. ca: 

#L|^. (i) The dlstinotion taken hy the Ck>iiii of Exchequer between this ease and 

lamUt p. 159.] WinterboUom v. Lord Derby was that in the former there was pecuniary loss, 

but in the hotter there was none. 
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recovered substantial damages for injuries to his trees result- 
ing from the adjacent smelting works : the question of per- 
sonal discomfort from smells was also considered. The 
principle laid down was that an inhabitant of a district must 
submit to a certain amount of personal discomfort^ according 
to the circumstances of every district : that is to say, what 
might be held to be a nuisance to an inhabitant of Sussex, 
might not be held to be a nuisance to an inhabitant of the Black 
Cotmtry ; therefore, although the smell or vapour complained 
of were productive even of sensible personal discomfort, yet 
it would not be actionable imless it were very aggravated. 
Eut where the damage results to property the same rule does 
not apply, and therefore actual material injury to property 
will entitle the plaintiff to damages in respect of it 

A similar question arose in Salvin v. North Brancepefh Co. 22 W. R. 904. 
The plaintiff's scientific evidence seemed almost irresistible 
that damage to property would gradually ensue from vapours, 
and had in fact begun. But the defendant's evidence rebutted 
the present damage* The injunction which the plaintiff 
asked for was refused on the authority of the previous case : 
but it was pointed out that if any substantial damage could 
be shewn at any future time, the plaintiff would not be 
estopped from suing in respect of it. 

These cases establish the following propositions : — General prin- 

(1) The injury must be peculiar to the plaintiff. [^^^Y. m 

(2) The injury must be the direct result of the act ; the fSj.'^ l/^, 9. 

rules as to remoteness of damage applying. ^' ^' ^'^ 

(3) The injury must be substantial, not fleeting nor eva- 

nescent 
In accordance with what we have already said in section 4 Technical 
of this chapter, the plaintiff may claim technical special da^esmay 
damages in respect of his special injury. As, for example, ^ ^^^ ^"^ 
for obstracting the navigation of a river, the plaintiff's access 
to his house being taken away, he can recover general sub- 
stantial damages for loss of custom, or technical special 

M 
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5 M. & G. damages for the loss of partacular cnstomeis. (See Sose v. 
4M. &s. loi. Oroves, ojolA Base r. MUes.) 



Rule as to 

abating 

nuisance. 

L. R. a Ex: 
316. 



16 Q. B. 276. 
7 Q- B. 339. 



The question Temains whether the expense of removing an 
obstruction or nuisance can be recovered as damages as for a 
peculiar injury. In Winterhottom v. Zard Derby it was held 
that they could not be recovered. They certainly cannot be 
where the obstruction might have been passed with reasonable 
convenience : Dimes v. Petley. This general rule was acted 
on in The Mayor of Colchester v. Brooke. The facts were 
these. An oyster-bed ini a navigable river reduced the water- 
way : the defendant's ship grounded and destroyed the bed. 
The action was brought by the obstructor. It was said that 
" each individual who is only injured as one of the public 
cannot abate the nuisance any more than he can sue : that 
with regard to a private nuisance, the individual may abate 
so as he commits no riot in doing it :" and that a public 
nuisance becoming a private one in respect of special injury, 
might be abated by the individual specially injured. In the 
case there was no special injury, and therefore, as the defen- 
dant was not entitled to abate the nuisance wilfully, it was 
held that he was bound to use care and skill in navigating 
the river ; and the jury having negatived this, judgment was 
given for the plaintiff. 



Remoteness 
of damage. 



§ 6. Bemoteness of Dabiage. 

The subject of remoteness of damage is a most complicated 
one ; and to examine it fully by the light of the multitude of 
instances to be found in the Reports, would necessitate the 
devotion to it of a long chapter. The general subject we are 
dealing with does not seem to require this extended enquiry, 
but only one sufficient to extract the leading principles and 
most striking examples. The question is, is the damage 
suffered the direct consequence of the defendant's act, or is it 
a remote consequence ; the consequence of a consequence ? 
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'' It were infinite/' says Lord Bacon in his Maxims of the Bacon's 
Law, « for the law to judge the causes of causes and their """™* 
impulsions one of another; therefore it contenteth itself with 
the immediate cause, and judgeth of acts hj that, without 
looking to any further degree," 

This maxim embodies the rule of law and the reason of Causaproxima 
tne rule, which insists on the necessity for ascertainmg the covered. 
catisa praxima of the wrong complained of, and prohibits the 
recovery of damages from any cause more remote. It is 
important at the outset to point out the distinction which, 
however slight it may be, exists between the application of 
this rule of catisa proadma in cases of contract and tort. 

With regard to the former, the whole law seems to be Rule in actions 
summed up in the well-known case of HadUy v. Baxendale : ^^^, ' 

The injury for which compensation is asked should be one 

that may be fairly taken to have been contemplated by the 

parties as the possible result of the breach of contract." One 

example of the application of this rule must be given to 

elucidate it Tickets were taken from A. to B. : the train 

did not stop at B. but went on to C. : in consequence damages 

were claimed in respect of (L) inconvenience from having 

to walk from C. to B. ; and (ii.) expense for doctors from 

exposure to wet, the night having been rainy: Sobbs v. L.R.10Q. B, 

London & SotUh Western By. Co. The Court allowed the '"' 

first claim, but disallowed the second. Cockbum, C.J., 

after laying down the rule as given above, said that the 

damage must therefore be something immediately flowing 

out of the breach ; something immediately connected with it, 

and not merely connected with it through a series of causes 

intervening between the immediate consequence of the 

breach of contract and the damage or injury comjdained of. 

He then put two hypothetical cases. Suppose a passenger 

put out at a wrong station on a wet night, and being obliged 

to walk in the rain, he catches cold, is laid up with fever, and 

loses an employment ; or whilst walking home he falls and 

breaks his leg. The conclusion was that in either case the 

M 2 
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walk (or, ratW, the getting) home alone being in the con- 
templation of the parties, in respect of that alone could 
damages be recovered, 
is not strictly With regstrd to torts the principle must of necessity be 
ti^u!^* * ^^ somewhat different, because there can only be one party whose 

contemplation can be material The rule was laid down 
L. R. 7 C P. as follows by Bovill, C. J., in Sharp v. PowM : A tortfeasor is 
^^^' . responsible for the ordinary consequences which are likely to 

Rule in torts* 

result from his act; but, generally speaking he is not liable 
for damage which is not the natural or ordinary consequence 
of such an act, unless it be shewn that he knows, or has 
reasonable means of knowing, that consequences not usually 
restdting ttom. the act are, by reason of some existing cause, 
likely to intervene so as to occasion damage to a third person. 
The defendant had committed a breach of the Police Act 
(21 & 22 Vict. c. 47, s. 54), by washing a van in the public 
street: the waste water ran towards a grating twenty-five 
yards away : the grating was choked up with ice : the water 
ran into the street and froze: the plaintifiTs horse slipped 
and broke his leg. The Court held that the defendant could 
not reasonably expect the frozen accumulation at the grating 
(although there had been a fortnight's frost), and was therefore 
not liable. 

2 w. Bl: We must next consider the famous squib case {Scott v. 

^^ Shepherd), in which the plaintiff was held liable (Bladcstone, J., 

dissenting) for the consequences of his act under the following 

Facts of the circumstances. '' On the evening of the fair-day at Milbome 

squib case. p^^^^ ^g^j^ October, 1770, the defendant (Shepherd) threw 

a lighted squib made of gunpowder, &c., from the street 
into the market-house: which lighted squib, so thrown by 
the defendant, fell upon the standing of one Yates : one 
Willis instantly, and to prevent injury to himself and the 
said wares of the said Yates, took up the said lighted squib 
from off the said standing, and then threw it across the said 
market-place, where it fell upon another standing there of 
one Eyal, who instantly, and to save his own goods 6t)m 
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being injured, took up the squib and threw it to another part 
of the market-house, and in so throwing it struck the plaintiff 
then in the said market-house in the face therewith, and the 
combustible matter then bursting, put out one of the plain- 
tiffs eyes." Shepherd's act was held to be the proximate 
cause of the plaintiffs injury. 

Sneesby v. LaruMshire and Yorkshire Ry. Co. is another L. R. 9 Q. B. 
example of the defendant being held liable for damage 
resulting after a long chain of circumstances. Beasts were 
being driven along an occupation road to the fields : they were 
crossing the level siding of the railway : some trucks were sent 
down the line negligently which frightened the cattle : the 
drovers recovered some of them, but the others went aloog the 
road, got into a garden through a defect in the fences, and 
so on to the line, where they were run over by a train and 
killed. Mr. Justice Blackburn in holding the Company liable 
said that so long as the want of control over the cattle 
remained without any fault of the owner, the cavsa proxima 
was that which caused the escape, for the consequences of 
which he who caused it was responsible. If control over the 
cattle was lost and could not be recovered until they had run 
into danger and were killed, the death was the natural 
consequence of the negligence. 

We have in these two cases an extended chain of circum- in these cases 
stances every link of which springs of itself out of the pre- Sie'chain 
ceding one without the intervention of any new agency: ^^Jjc^yf^om 
each act generates the succeeding one, and so long as this the preceding 
freely generating process continues, the liability of the im- 
pelling agent continues. It is to be noticed that in the squib 
case it was not Yates, the owner of the standing, but Willis, 
a bystander, who picked up the explosive and threw it on : 
but the judges expressly rest their judgment on the automatic in the squib 

, Tv>^ A^T •j«rj.t_'u case the acts 

nature of the several acts. De Grey, C. J ., said : it has been ^^^^ ^uto. 
urged that the intervention of a free agent will make a differ- «»*^*<^- 
ence ; but I do not consider Willis and Ryal as free agents 
in the present case, but acting under a compulsive necessity 
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L. K. 8 Q. B. 
a74- 



Example from 
broken fence 
and yew tree. 



for their own safety and self-preservation." The automatic 
nature of the successive acts being accepted as a test, the 
principle to be deduced cannot be better expressed than it was 
by Nares, J., in the maxim QuifacUper aliudfacU per se. 

It is important to see further whether, first, this maxim 
requires any and what limitation ; secondly, if it is capable 
of any and what extension. 

First, as to the necessary limitations. 

A very similar chain of circumstances existed in Sharp v. 
Powell, just considered. But the distinction between the cases 
seems to be that a new causa causans arose, starting a fresh 
set of circumstances as to which it became itself the proxi- 
mate cause : this new cause was the freezing and obstruction 
of the grating. It is therefore necessary to limit the propo- 
sition in the following way : directly the natural course of 
events is altered, impeded, accelerated, or in any other way 
affected by any other impelling agency, that agency becomes 
the catLsa proxima, and the natural consequences of the 
original impelling agency are held to cease. 

But this must again however be limited, in the language of 
Chief Justice BoviU, unless he who in point of fact sets in 
motion the whole train of circumstances, "knows or has 
reasonable means of knowing that by reason of this new cause 
the course of natural consequences is likely to be altered." 
Two things are therefore necessary to make him liable. He 
must know of the existence of the new cause ; and in his 
capacity as a reasonable man he must foresee the natural or 
probable result of this new cause acting on the circumstances 
he has himself set in motion. Another very good instance of 
this is furnished by Lawrence v. Jenkins, The plaintiff had a 
prescriptive right to have certain fences kept in repair : they 
were out of repair, his cows got through into an adjoining 
field, then they fed on the leaves of a yew tree and were 
poisoned. The defendant was held liable. Here the yew tree 
was as clearly the caiisa proxima as the frozen grating in the 
former case : but it was not difficult to presume a knowledge 
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of its existence, and also of the consequences if cattle fed on 
its leaves : and therefore although the new cause acted on the 
chain of circumstances resulting from the broken fence, and 
sent them in a new direction ending in the death of the cows, 
yet by reason of this knowledge the defendant's liability still 
remained (i). 

So also in Smith v. Louden & South Western By. Co,, where L. R. 6 C. P. 
the facts were these : the company's servants having trimmed ^ 
the hedges left the trimmings in small heaps along the bank : 
the weather was very hot, and a fire broke out in the heaps, 
spread to a stubble field, and was thence carried by a high 
wind over a road to the plaintiffs cottage, which was burnt 
down. There was some doubt how the fire originated, but 
there was ample evidence for the jury that it originated from 
sparks from a passing engine. Brett, J., in the Court below i^/'v- »il 
held that the defendants ought to have anticipated that sparks 
might be emitted from their engines : but that no reasonable 
man would have foreseen the disastrous consequences which 
did in fact occur. But the Exchequer Chamber, reversing 
the decision, held that this foresight of results is not the true 
test, and that if the defendant is guilty of negligence his lia- 
bility cannot depend upon it. The only new cause in this case 
seems to be the high wind : if it were not for that it would 
resemble Scott v. Shepherd: but when the defendant's act [^^tP-ifti-] 
occurred (which was in point of fact composed of two acts, 
the leaving the trimmings and the emission of the sparks) 
they must be taken to have been cognisant (by their servants) 
of the high wind, and the consequences from a spreading fire 
should then have been easily foreseen (2). 

(i) There are nnmerous broken fence cases. In Amonj **nne equa of the Ventr: 264. 

plaintiff's went through the gap, and feU into a ditch and 9vhmeir9a fuU ; " a Y. & J. 391. 

in PoweU ▼. Scduimry, a hajstack feU upon the horse ; in Lee t. BUey, 18 C. B. N. S. 

the defendanfe horse got through the fence, the plaintiff's horse qnaneUed 7^^* 

with it and receiyed a kick which led to his bemg kmed. In aU these oases i^/'P-*^^ 
the plaintiff reooTcred. 

(2) Similarly in the BaUife of Bomney Marth t. Trinity Bome^ where the L. R. 5 Ex: 

defendant's ship grounded on a sand bank through negUgenoe and was driven 204 ; 7 £z: 

by a high wind against a sea wall which it damaged : the owners of the ship 247. 
were held liable. 
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Where fresh We must now proceed to consider how far these principles 

hSman^being. ^^® ^^^ extended where the new impelling agent, or cavM 
prcxima, has been a human being not, as in the squib-case, 
impelled to act in self-preservation nor automatically. 

This point and all the most important cases have been so 
exhaustively considered by Cockbum, C. J., in his judgment 

3 Q. B. D. in Clark v. Chambers, that it is unnecessary to do more than 

notice a few of the most striking examples. 

Examples. ^ Dixon V. BeU the defendant, having left a loaded gun 

5 M. & S. 198. ^^Yi another man, sent a young girl to fetch it, with a mes- 
sage to the man in whose custody it was to remove the prim- 
ing ; this the latter, as he thought, did, but, as it turned out, 
did not do effectually. The girl brought it home, and, thinking 
that the priming having been removed the gun could not go 
off, pointed it at the plaintifirs son, a child, and pulled the 
trigger. The gun went off and injured the child. The de- 
fendant was held liable^ " as by this want of care," said Lord 
Ellenborough — that is, by leaving the gun without drawing 
the charge or seeing that the priming had been properly 
removed — ''the instrument was left in a state capable of 
doing mischief, and the law will hold the defendant respon- 
sible. It is a hard case, undoubtedly ; but I think the action is 
maintainable." 

I Q. B. 29. In Lynch v. Nurdin the defendant's cart and horse had 

been left standing imattended in the street. The plaintiff, a 
child of seven years of age, playing in the street with other 
boys, was getting into the cart when another boy made the 
horse move on. The plaintiff was thrown down, and the 
wheel of the cart went over his 1^ and fractured it. The 
defendant was held liable. 

L. R. 4 C. P. In Collins v. Middle Level Commissioners the defendants 
were bound under an Act of Parliament to construct a cut 
and culvert with proper walls, gates, and sluices to keep out 
the waters of a tidal river. In consequence of their defec- 
tive construction the water flowed into the cut, and, bursting 
its bank, flooded the adjoining lands. The plaintiffs closed 
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the culvert to protect their lands : other landowners opened 
the culvert to protect their land, and so increased the overflow 
on the plaintiffs land. The Commissioners were held liable. 
Lastly, in Clark v. Chambers the defendant obstructed a 3 Q. B. D. 
carriage-way by placing chevaux-de-frise upon it : a passer-by ^ 
removed it and put it on the footway ; the plaintiff coming 
along on a dark night, ran against it and was injured ; the 
Court held that he was entitled to a verdict. 

Now in all these cases, and many more closely resembling Reason of 
them, the actual cause of the damage was a human being 
not the original actor : and the key to the class of which they 
are typical is to be found in Lord Denman's judgment in 
Lynch V. Nurdin : " If I am guilty of negligence in leaving i Q.B.at p. 35. 
anything dangerous where I know it to be extremely probable 
that some other person will unjustifiably set it in motion to 
the injury of a third, and if that injury should be so brought 
about, I presume that the sufferer might have redress by 
action against both or either of the two, but unquestionably 
against the first." 

This principle seems sufflciently to accomit for the decision in 
Burrows y. March Oas Co. The company had fixed in a house a gas-pipe L. R. 5 Ex: 
which leaked : a gasfitter not in the employment of the owner of the "7 ; 7 Ex: 96. 
house went near the pipe to examine it with a lighted candle, and an 
explosion took place, damaging the plaintiffs bouse and goods. It was 
clear that the proximate cause of the damage was the act of the gas- 
fitter : the jury found that the company ought to have caused the pipe 
to have been tested by some competent person; consequently, not 
having done so, they must have been held to have foreseen the possi- 
bility of the accident happening. The opinions of the judges differed as 
to the true grounds of the decision, for the most part regarding it as 
a case of contract : Kelly, C.B., however, regarding the gasfitter and 
the company as joint tortfeasors. 

Thus it will be seen that the test of liability is practically 
the same, whether the disturbing cause in the chain of conse- 
quences is animate or inanimate : in either case it is, first, 
did the defendant know of the existence of the new cause, or 
ought he as a reasonable man to have foreseen that its exis- 
tence was probable ? and, secondly, ought he to have foreseen 
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as a reasonable man that its operation on the direct chain of 
consequences was also probable ? (i) 

It is essential to notice generally, first : — 

The liability of the defendant depends primstrily on his 
first act, which must have been wrongful at the outset : if it 
was not, the rule of law is well expressed by the old Norman 
French maxim, ** Si home fait un loyal act, que apres devint 
illoyal, c est damnum sine injuri&." 

Secondly, his liability is not affected by the fact that the 
act of the second person (or human agent) is also a tort, 
so long of course as the case can be brought within the 
foregoing principles. 

Thirdly, his liability is not, under certain circumstances, 
affected by the fact that the plaintiff himself was a tres- 
passer. 

With regard to the second proposition, it has not long been 
considered as entirely free from doubt. The leading case on 
remoteness of damage where the causa praxima is a human 
agent was always considered to be Vicars v. WUcocks. It 
was an action for slander, the damage alleged being that the 
plaintiff had been dismissed from his master's service in con- 
sequence, before the end of his agreed term of service. Lord 
Ellenborough, C.J., said "the special damage must be the 
legal and natural consequence of the words spoken, otherwise 
it did not sustain the declaration : and here it was an illegal 
consequence ; a mere wrongful act of the master, for which 
the defendant was no more answerable, than if, in consequence 
of the words, other persons had afterwards assembled and 
seized the plaintiff, and thrown him into a horsepond by way 
of punishment for his supposed transgression/' 

9 B. & S. 303. (1) It must be oonfeased that JStZZ ▼. New Biver Co. carrieB this prinoiple to 

a great length. A water company left a stream of water apontiDg np in the 
highway. The plaintiff's horses were frightened, swerved and feU into an 
unfenced excavation made by some contractors who were making a sewer. 
The water company and not the contractors were held liable. The question 
of knowledge of the excavation does not seem to have been discussed. 



Old rule 
where act of 
human agent 
was a tort or 
bleach of con- 
tract. 

8 East, I. 
I Sm: L. C. 
553 [8th cd:] 



^ 
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It is a little difficult to understand how the principle could 
ever have been accepted, for in all cases of defamation where 
actual damage has followed the words, the damage results 
from the act of a human agent, and in the majority of cases 
is a wrongful act on the part of this person. 

This case was, however, finally disposed of by Lord Sel- New ndc 
borne, C, and Brett, L J., in the Court of Appeal, in Boumv v. ^^oiS^^ 
HaU: "Wherever a man does an act which in law and ^"q^^^^) 
in fact is a wrongful act, and such an act as may, as a natural 33> 
and probable consequence of it, produce injury to another, and 
which in the particular case does produce such an injury, an 
action on the case will lie. This is the proposition to be 
deduced from the case of Askby v. WhUe, If these conditions i Sm: L. c. 
are satisfied, the action does not the less lie because the natural ^ ^ '^ 
and probable consequence of the act complained of is an act 
done by a third person : or because such act so done by a third 
person is a breach of duty or contract by him, or an act illegal 
on his part, or an act otherwise imposing an actionable liability 
on him. It has been said that the law implies that the act of 
the third party, being one which he has free will and power 
to do or not to do, is his own wilful act, and therefore is not 
the natural or probable result of the defendant's act. In 
many cases that may be so, but if the law is so to imply in 
every case, it will be an implication contrary to manifest 
truth and fact. It has been said that if the act of the third 
person is a breach of duty or contract by him, or is an act 
which it is illegal for I^itti to do, the law will not recognize 
that it is a natural or probable consequence of the defendant's 
act. Again, if that were so held in all cases, the law would 
in some refuse to recognize what is manifestly true in fact 
If the doctrine of Lord Ellenborough in Vicars v. WUcodca 
requires this doctrine for its support, it is in our opinion 
wrong." 

The rule of remoteness is however applied in defamation Repetition oi 
cases where the words have been repeated by the person to ^^^^^* 
whom they were first addressed The original utterer is held 
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within rule as not liable for the damage flowing from this repetition, unless 

the circumstances stre such as point to the reasonableness of 
his foreseeing that they would he so repeated. 

Where plain- The third of the above propositions must be applied how- 

passer. ^^^^ ^^ great care, and will not bear much extension. It 

\cfi p. 945.1 must be read subject to the rules as to contributory negli- 
gence. 

3 B. & Adc In Holt v. Wilkes the defendant was held not to be liable, 
^' , because the plaintiff had notice that spring-guns were set in a 
hable for particular wood, and he had voluntarily exposed himself to the 
chief unless danger; but in Bird v. Solbrook, another spring-gun case, 

• * 

4 Binc^Ss?"* ^® plaintiff recovered on account of the injuries sustained 

although he was undoubtedly a trespasser, there being no 
warning. 

No Hability But if the act was an independent act of the plaintiff, 

where act 

comphiinedof whether negligent or not, he will not be entitled to recover: 
wt ^e p ain- ^ other words, the defendant is not liable if the disturbing 

cause in the chain of consequences is the plaintiff himself, 

L. R. 3 Q. B. as in Olover v. London and Sotdh Western By. Co., where a 

passenger was assaulted by being wrongfully removed from a 

carriage, and in consequence left a pair of opera glasses 

behind him : it was held that the claim in respect of them 

must be struck out. 

II C. B: N. S. So in JTbey v. Fdton, an action for false imprisonment : the 

^^' plaintiff had been detained after two o'clock, and he alleged 

that if he had appeared at a certain factory by two o'clock he 

would have obtained employment, but that being unwell in 

consequence of the imprisonment, he went home, and did not 

go to the factory till the next morning, when some one else 

had been employed. The plaintiff was held not entitled to 

recover, because the loss arose from his own act in going home, 

as well as from the act of the third party in not engaging him. 

I Camp: 60. In Boyce V. Bayliffe, the plaintiff having been assaulted and 

imprisoned on board a homeward-bound ship by the captain, 



Chap. V. § 6. REMOTENESS OP DAMAGE. 173 

quitted her at the next port and paid £ioo for his passage 
home by another ship. Lord Ellenborough, C. J., held that 
the imprisonment was not the causa proxima of the tranship- 
ment, for the plaintiff had of his own free will transhipped 
himself, and therefore could not recover the cost of doing so. 
An important qualification was introduced : '** imless he were unless it be 
driven to it in order to redeem himself from any great peril ^^ 
or grievance." Where the plaintiff's act, therefore, is justified 
he may recover (i). 

In Richardson v. Dunn the plaintiff's act was held unjusti- 8 C. B: N. S 
fiable. B. desired to buy a public-house. D. said that B. 
had told him that the owner had said that the receipts were 
so much : on which the house was purchased and the receipts 
were found to be much less. An action by R against the ^"** , , 
owner was dismissed. In his action against D. the costs against wrong 
of the first action were held to be too remote, because it was justifiable : 
not the natural consequence of his representation that the J^ot^*^-** 
owner should have been sued. covered. 

We have purposely left till the end a group of cases which Lon of busi- 
deal with loss of business arising from obstructions, which do fi-^^^c- 
not go to the extent of entirely preventing access, because ^^^^ 
there still seems to be some uncertainty as to the law. 

It will clear the ground to explain shortly how the discus- 
sion of the question has arisen: either the obstruction is 
unauthorized, in which case it is a public nuisance, and the 
plaintiff brings his action in respect of his peculiar injury : W: p. issl 
or it has been authorized, but has been continued beyond the 
time originally allowed, in which case it resembles the first 
case (as in Wilkes v. Hungerford Market Co.) : or it has been 2 Bing: N. c. 
authorized, and the plaintiff seeks compensation under the 
authorizing Act, in which case the same rules as to remoteness 
apply, unless there is anything in the Act limiting the liability 
to compensate. 

(i) Note the case of Jumping from an omnibus when the horses were {/est, p. 949.] 
mnning away owing to negligent driying : Jone$ ▼. Benee. 
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Ground of The question having been discussed in compensation cases 

compensation which tum on the Construction of the wotds "injuriously 
^^^^^ afifected," in the Lands Clauses Acts, it is important to notice 

in what way these two classes of cases are connected. 
Criterion of The criterion of right to compensation is this: ''unless 
paisaS)n?™ *'^® particular injury would have been actionable before the 

company had acquired their statutory powers, it is not an in- 
jury for which compensation can be claimed " (Lord Camp- 
7 £. & B. 660. bell, C. J., re Penny and SotUh Eastern Sy. Co., approved by 
the House of Lords in many subsequent cases) : at the same 
time " it does not follow that a party would have a right 
to compensation in some cases in which, if the Act of Parlia- 
ment had not passed, there might have been not only an indict- 
„ _ ment, but a right of action " : Lord Cranworth, Caledonian 

2 Macq: n. L*. " 

235. -By. Co. v. Ogilvy. 

Effect of com- Therefore compensation cases which decide against a claim 
SeSonSithe ^^ ^^® P^"^ construction of the Acts do not touch our subject : 
subject. but those which decide in favour of a claim, or against a claim 

on the ground that it would not have been actionable if the 
obstruction had been unauthorized, are of the highest value 
on this branch of the subject, so many of them having been 
decisions of the House of Lords. 
No right to Beverting to the point before us, loss of custom arising from 

^"^"S^i^ an obstruction, the decision of the House in Bicket v. Metro- 
torn (L. R. 2 polUan By. Co. was that there could be no claim for compen- 
sation under the Lands and Bailway Clauses Acts in respect 
of loss of custom. Lord Westbury dissented from the decision, 
but the majority. Lord Chelmsford and Lord Cranworth, consi- 
dered the case clear, not only on this ground, but also (after 
reviewing and dissenting from the earlier decisions in Baker 
cu: I Raym: y^ Moore and WUkes v. Sungerford Market Co.) on the ground 
2 Bing: N. C. that there would have been no cause of action in respect of 

peculiar injury arising from the public nuisance, on account 
of the remoteness of damage 

Li the Common Pleas, however, Brett, J., refused to accept 
Bickefs case as deciding anything more than that compensation 
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for I088 of custom could not be recovered under the Acts 
{Benjamin v. Starr) : and the question was again debated in L. R. 9 c. P. 
the House of Lords in Caledonian Ey. Co. v. Walker* 8 Trustees, ^^' 

t Add* Ca* 

It would be out of place here to go through the whole of the 259. 
arguments and the elaborate review of all the previous cases ; 
it will be sufficient to state the four propositions laid down 
by the House. 

(i.) When a right of action which would have existed if General prin- 
the work in respect of which compensation is claimed had not ^ companla- 
been authorized by Parliament, would have been merely per- tion. 
sonal, without reference to land or its incidents, compensation 
is not due under the Acts. 

(2.) When damage arises, not out of the execution, but only 
out of the subsequent use of the work, then also there is no 
case for compensation. 

(3.) Loss of trade or custom, by reason of a work not 
otherwise directly affecting the house or land in or upon 
which a trade has been carried on, or any right properly 
incident thereto, is not by itself a proper subject for compen- 
8ation« 

(4.) The obstruction by the execution of the work, of a 
man's direct access to his house or land, whether such access 
be by a public road or by a private way, is a proper subject 
for compensation. 

The true interpretation of Richefs Case, therefore, is this : [ante, p. 174] 
Loss of custom 6y itself being a purely J9er«(ma/ right of action 
(even if it exist), has no reference to land, and is not the sub- 
ject of compensation. Lord Chelmsford's own explanation L. R. 7 H. L. 
in the subsequent case of Metropolitan Board of Works v. ^^* ^^ 
McCarthy^ and Lord Selbome's explanation in the Caledo- 259. 
nian By. Co. v. Walker's Trustees, therefore leaves the question ^^^^^^^f 
still ODcn whether the strictures passed upon the early cases in be recovered 

* , - as damage. 

Rickets case were justified ; Benjamin v. Storr points to the l. ^ « ^^ p, 
conclusion that they were not, and this case was followed by 4oo- 
Fry, J., in Fritz v. Hohson. 
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It is important also to bear in mind that these are simply 

cases of obstructions interfering with the convenience of 

lanu, p. 163.] customers, and do not therefore go so far as Base v. Miles, 

where the access was destroyed and customers couid not come 
to the house. In such a case the above propositions warrant 
the statement that loss of custom, or loss of special customers, 
may be claimed for where the access to premises has been 
completely (either permanently or temporarily) cut oflF. 

It seems possible to consider the narrower question by the 
light of the principles already laid down. It resolves itself 
perhaps into this: is the defendant liable because people 
have chosen to abstain from going to a shop on account of 
the difiSculty of getting to it ? It is doubtful even if it can 
be put so high as this : the result of the obstruction usually 
(certainly where it is an authorized one) ia that people prefer 
of their own free will to pass on one side of a road rather 
than on the other : it may be said that this is the ordinaiy 
consequence, and one which, from its frequent occurrence, 
should be anticipated by the defendant as the result of his 
act, but is very doubtful whether the foregoing principles could 
be extended legitimately to such a case* 
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CHAPTER VI. 

Of the Breach of Statutory Duties. 

Hitherto we have only considered rights and duties as they 
arise at common law: we now come to those which have 
their foundation in statutes. The general principles govern- 
ing the subject are of course identical with those governing Penalties in- 
the common law rights, but they are complicated by the intro- the first time, 
duction of an entirely new element — ^the question of penalties. 

Both rights in rem and rights in personam are created by 
statute, giving rise to correlative duties : so also duties to the 
public and duties to individuals are laid upon persons by 
statute, giving rise in their turn to rights resembling those we 
have already considered. 

It is almost a truism to say, but it is none the less important The existence 
to remember, that these rights and duties, depending as they duty depends 
do for their existence upon statutes, the answers to the funda- hJi^r^tetton 
mental questions. Does the duty which is alleged to have been ®^ ^^« statute, 
broken, exist ? or, Has the right alleged to have been violated 
come into existence ? can only be found in the statute, and 
must depend on an accurate interpretation of its words. The 
cases, some of which depend on private Acts of Parliament, 
are often diflBicult to follow without the exact words of the 
Act to guide the student: moreover in some cases where 
the Act is very long, a diflBiculty arises in understanding them, 
because the Court has not had its attention called to all the 
sections bearing on the question, and which may be scattered 
somewhat promiscuously through the Act. 

The all-important question arises, however, in respect of the Penalties are 
penalty clauses. The penalties themselves are of two kinds . ° ^° *" ^• 
those which may be recovered by tlie Crown or a common 

N 
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informer, and those which may be recovered by the party 
aggrieved. Sometimes the Act imposes a penalty of the first 
kind, sometimes one of the second kind ; sometimes it imposes 
both ; and sometimes the penalty clauses are omitted altogether, 
the remedy in such a case being left to the common law. For 
the convenience of a study of the subject, we propose to divide 
the cases according as the statute on which they depend fall 
under one or the other of these heads, and to deduce there- 
from general propositions applicable to the whole. The form 
which some of the most important of these propositions must 
take depends at the present time on the correct interpretation 
of one case only : AthmsonY. Newcastle ani Onteshead WcUer- 
works Co. The Court of Exchequer based its decision on prece- 
dent ; but this judgment was overruled by the Court of Appeal, 
and the proposition laid down by Lord Cairns, C, seems to 
the author to overrule the whole mass of previous cases. In 
view of the &ct, however, that the question has not yet been 
brought before the House of Lords, and that this proposition 
may possibly be there held to be too broad, it is proposed to 
consider the cases independently of this decision of the Court 
of Appeal, and afterwards to take that case by itself and shew 
its bearing on what was previously supposed to be the law. 



General prin- 
ciple, where 
there is a right 
by statute 
there is also a 
remedy under 
the statute. 



6 Mod: 27. 



§ I. Cases under Statutes pboviding no PENALTiEa 

The general remedy for violation of statutory duties was, 
until the form of the action ceased to be of its essence, an 
action on the case as specially provided by the Statute of 
Westminster, c 24 : a remedy by action on the case being 
given to all who were aggrieved by the neglect of any duty 
created by statute. And in Comyn's Digest, Title '^Action 
upon Statute, F," it is laid down, that " in every case where 
a statute enacts or prohibits a thing for the benefit of a person, 
he shall have a remedy upon the same statute for the thing 
enacted for his advantage, or for the recompense of a wrong 
done to him contrary to the said law." 

In the Anonymous case, argued before Holt, C. J., the prin- 
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ciple is applied to an action by a devisee under the Statute 

of Wills. " K money/' said the learned judge, " be devised 

out of lands, sure the devisee may have debt against the owner 

of the land for the money, upon the statute of 32 Hen. 8, 

c. I, of Wills: for wherever a statute enacts anything, or 

prohibits anything for the advantage of any person, that 

person shall have remedy to recover the advantage given 

him, or to have satisfaction for the injury done him contrary 

to law by the same statute ; for it would be a fine thing to 

make a law by which one has a right, but no remedy but in 

equity; and the action must be against the terretenant" 

And again, in BraUhwaite v. Skinner^ on a similar state of 5 M. & w. 

facts, Maule, B., said : " When a statute gives a right, then, ^'^' 

although in express terms it has not given a remedy, the 

remedy which by law is applicable to that right follows as an 

incident" So in MUcheU v. Knotty the Vice-Chancellor said : i Sim: 497. 

" Whenever an Act gives a right, it means to give a legal 

remedy, and not to put the party to the extraordinary remedy 

of a Court of Equity." 

And tins being so, it is not necessary, where the duty is Damage need 
relative, to prove damage : " Where the Act is for the benefit iiTaction^^ 
of an individual, it is not necessary to go through the cir- ^"htred^ly u 
cuitous form of proving how much he is injured : he is entitled relative, 
to what the Legislature has given him " (Bowen, L. J., Mayor 52 l. T. 161. 
of Devonport v, Plymouth Tramways Co,). 

First, as to rights in rem, A man who had brought sheep Rights m rem, 
within forty yards of a market held under statute, and sold 
them there in order to evade tolls, was held to be liable for 
disturbance of the market in an action by the proprietor : 
Bridglavd v. Shapter. 5 M. & W. 

A right under charter is the same in its nature as a right 

under statute. It may be useful to refer to the recent im- 9 App: Ca: 

portant market cases: Great Eastern By. Co. v. Goldsmid; ?4^n B. D. 

A.'G. V. Homer; Homer v. Whitechapel Board of Works. ^5- 

51 la* 1. ^^14* 

The Act 6 & 7 Vict. c. 83, s. 8, provides for the indorse- 

N 2 
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^^., indorse- ment of cabmen's licenses by a magistrate. A cabman was 

man's license, dismissed and his master wrote the cause of dismissal on the 

back of his license. It was held that the cabman had a right 

15 L. J: C. P. that no one but a magistrate should indorse the document, 

* and the master was held liable in the action : HurreU v. Ellis ; 

I. Sogers v. Mcumainara. 

J<Xg\iifnrem A right in rem may, as we have Seen, be vested in a large 

Tested in a 

large dass. number of people : each one of them having a right which no 

other member of the community may interfere with. For 
example, the right to exercise the franchise : as to which see 

[«./r, p. 146.1 Ashbyy. White. 

Rights mfer- Secondly, as to rights in personam. 

^'^ ' These rights frequently arise by virtue of local or private 

Acts of Parliament: for example, a railway is seeking for 
compulsory powers, a landowner withdraws his opposition in 
consequence of a clause being inserted providing that certain 

properly works shall be erected and maintained to protect his property ; 

called statu- ^ r r j 9 

tory contracts, or he succeeds in getting such a clause inserted in the enabling 

Act. These clauses, however, are in the nature of contracts 
and a disobedience to their provisions are breaches of contracts, 
rather than torts. This principle was laid down by Lord 

7 App: Ca: Watson in the Countess of Bathes v. The Kirkcaldy Water Com- 
missioners : " Such statutory provisions occurring in a local 
and personal Act, must be regarded as a contract between the 
parties, whether made by their mutual agreement or forced 
upon them by the legislature." 

I Ex: 87a In Chamberlaine v. Chester and Birkenhead By. Co., the Act 

enabling the railway to be made, prohibited the construction 
of a certain part of the projected line, which would have inter- 
fered with a ferry, until certain other things had been done. 
It was clear from the wording of the Act that this clause was 
put in for the protection of the owner of the ferry, and that 
he had a right against the company to have the terms of this 
protecting clause carried out The company, notwithstand- 
ing, made the line to the ferry before the other things had 
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been done. The judgment on the demurrer, however, was for 
the defendant, because, although the private duty was evident, 
the breach of it was not clearly made out. 

So it was held in Mayor of Devonport v. PlyTnouth Tram-- 52 L. T. 161. 
ways Co,, that a provision in the Act that part of the tramways 
were not to be opened until the whole system was completed, 
without the consent of two Corporations interested, was for 
the benefit of each of the Corporations, either of which could 
apply for an injunction to prevent a breach of the statutory 
duty towards them. 

Third parties may acquire rights under such a statute, a Third party 
duty being imposed towards persons not parties thereto ; as in rightsmSS 
HUcodt v. Archbishops of Canterbury and York, where there was ^*™- 
a sale of ecclesiastical lands to a railway. The archbishops were '° ^*^' 
to agree as to the amount of compensation, and to pay thero" 
out to the owner the value of a portion of the lands which 
was only ecclesiastical temporarily. They constituted them- 
selves the arbitrators and fixed a value, but the plaintifif was 
held entitled to compensation in the usual way, i.e., by a jury. 

In public general statutes the element of contract of course Nature of 
entirely disappears. It is very rare that we find public fefred by^pub- 
statutes conferring rights either in rem or in personam on he general 
certain persons by name ; they either confer rights on a certain 
class of people, authors for example ; or else they lay certain 
duties on persons, specifying distinctly the class of persons 
towards whom these duties are to be exercised. As the class 
is specified it is clear these duties are not what are called 
" public duties," because they are not to be exercised towards 
the public generally, but only towards a certain class, more or 
less determined, of the public ; they may, therefore, properly 
bo called "private duties," or more accurately "relative 
duties," the class towards whom they are exercisable obtain- 
ing by virtue of the statute correlative rights ; as, for example, 
the duty to fence mill wheels and machinery in places where 
women and children are likely to be at work. [cf: p. 193 1 
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Examples. A duty was imposed on railways by statute to carry mails 

and postmen. The plainti£f, a postman, was injured, and it 
was held that he had a right to be carried, and consequently 
to be carried safely, and that he was entitled to recover, " not 
from any contract with the defendants, but from the duty 
i6 Q. B. 984. imposed on them by statute " : CoUeU y. London and North 

Western By. Co, 
Passengers* The Begulation of Bailways Act, t868, required means of 

tion coxds. commumcation to be provided for passengers. An accident 

happened, and damage which had been suffered by the plain- 
tiff was traceable to the absence of communication : he was 
l^ R. 8 Ex: held entitled to recover : Bkbmirea v. Lancashire and Yorkshire 
^ ^ By. Co. 

Registration Under the Companies Clauses, 1845, & company was bound 
Action by ' ^ register transfers of shares. Owing to a refusal to or delay 
rSusd'^ ^°^ ^ registering, the transferee of shares suffered a loss : it was 

held that he had a clear right to have the transfer roistered, 
I E. & B. I If. and that the company must make good his loss : Caichpole v. 

Ambeiyate By. Co. 
by transferor. So also the transferor may sue the company, and he is at 
14 Q. B. D. least entitled to nominal damages. In Skinner v. City of London 
Insurance Co., the company refused to roister, alleging a 
claim against the transferee, which afterwards proved to be 
unfounded. The plaintiff claimed the difference of the market 
price of the shares, the contract between him and the pur- 
chaser being that his accoimt should be credited with the 
market value of the shares at the time of registration. The 
damage was held to be too remote because the company had 
no notice of the contract 
Railway fence Under this head may also be taken that well-known group 
ca^es. q£ railway cases arising out of accidents due to the defective 

state of the companies' fences. 

By the Eailway Clauses Act, 1845, s. 68, the railway com- 
pany is required to 

" make and at all times thereafter maintain the following works for 
the acconmiodation of the owner and occupier of lands adjoining 
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the railway . • • . SuffidQiit posiB, nSlB, hedges, diidhes, moimdB, 
or other fences for separating the land taken for the nse of the 
railway from the adjoining lands not taken, and protecting snch 
lands from trespass or the cattle of the owners or the occupiers 
thereof from straying thereout, by reason of the railway, together 
with all necessary gates made to open towards such a4JQining 
lands, and not towards the railway, and all necessary stiles; and 
such posts, rails, and other fences shall be made forthwith after 
the taking of any such lands, if the owners thereof shall so require, 
and the said other works as soon as conveniently may be." 

The principle has been uniformly laid down that this is Duty is to- 
a duty laid on the railway companies only with respect to S^". 
neighbouring occupiers, and that they, and they only, have o''^"®" ©""y- 
any corresponding rights: consequently that the right to 
recover against the company for damage resulting to cattle 
straying on to the railway only belongs to the owner of the 
field whose fences axe out of repair, or to any legal occupier ; 
that is, a tenant or licensee of the owner. 

Therefore, in Btucton v. North Eastern By. Co,^ where an L. R. 3 Q. B. 
accident happened owing to a train having run over an animal ^^ 
which had strayed on to the line through the company's 
defective fences, it was held that the obligation to fence was 
not imposed on the company with regard to passengers, and 
therefore in such a case it did not follow that an injured 
passenger would have a claim ; any claim that he might have 
would depend on Ms right at common law, and the answer 
of the jury to the question whether the company had taken 
reasonable care that cattle should not stray upon their line. 

And so where A.'s fences were out of repair, and his sheep 
trespassed on to S/s field ; B.'s railway fences being also out of 
repair, the sheep got on to the line and were run over. It 
was held that A. could not recover, for, as his sheep were tres- 
passing, he was not a legal occupier of the field : Bicketts v. 12 C B. i6a 
JEast and West India Docks Co. 

And the duty is not only Hmited to the adjoining land- 
owners, but strictly to each one individually. 

We shall see in another case that the purview of the Act is isf-' <^^ ▼• 

*■ Scott, pMtf 

to be kept carefully in sight ; it may possibly, therefore, be ^ '^-^ 
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held that the word "cattle" may be Btrictly interpreted. 
And it is to be also noticed that the loss to the owner con- 
templated is to occur from their " straying thereout," so that 
their being run over by a passing train is not an essential 
ingredient in the action. 

The principle of the " neighbouring landowner " has been 
extended to cases where the highway runs alongside the rail- 
way : but in such a case, if damage occurs to cattle straying 
through broken fences, the owner must have been using the 
highway "lawfully." The question in this form being in 
reality the same as " Were the cattle those of the owners or 
occupiers of the adjoining land ? " Therefore where the cattle, 
without fault of their owner, strayed on to the public road 
and thence on to the railway and were killed, the company 

14 C. B. 213. was held not liable {Manchester, Sheffield and Lincolnshire By. 

Co. V. Wallis) : but where the cattle having strayed and having 
been caught were being driven home along the highway by 

17 C. B. 126. the plaintifiTs servants, the railway was held liable : Midland 
By. Co, V. Daykin. (This principle of lawful use of a highway 

2 H. Bl: 527. is an old one, and is to be found in Dovaaton v. Payne.) 

4 c. B: N. S. Applying the same rule, in Boberts v. Great Western By, 

Co. cattle in going from the train to the highway had to pass 
through the station-yard : it was unfenced and they were run 
over : the company were held not liable. 

The level-crossing cases will be found later on page 191, 
there being a penalty provided by statute. 



506. 



Company There is a class of company cases, in which contracts have 

^***^ not been set out in the prospectus, which would seem to fall 

L. R. 8 C. P. within this division ; but in Cornell v. Hay, Honyman, J., said 
^*^* there was no statutory duty to set them out The rule is that 

if they are not set out, the prospectus will be deemed fraudulent 

as between the company and shareholders. 
Public duties. We come now to those duties laid by statute on certain people, 

not in respect of a certain class of the community, but in 

respect of the public generally ; those duties which are strictly 
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called " public duties/' or frequently absolute duties, correlating 

to which it is said there are no rights. This position we have C««''. p- «56] 

already examined in the chapter on Damage. 

We have already considered the principles of the law with Common law 

rules as to 

regard to breaches of public duties at common law as to the special injury 
necessity for special damage : there seems to be no reason ^PP ^' 
why the same principles should not apply to breaches of statu- 
tory public duties : and, in fact, in a case already mentioned 
(Chamberlaine v. Chester and Birkenhead Ry, Go,), Pollock, C.B., i Ex: 870. 
expressly lays down this to be the law : " Where a statute pro- 
hibits the doing of a particular act affecting the public, no 
person has a right of action against another merely because 
he has done the particular act It is incumbent on the party 
complaining to allege and prove that the doing of the act 
prohibited has caused him some special damage, some peculiar 
injury beyond that which he may be supposed to sustain in 
common with the rest of the Queen's subjects by an infringe- 
ment of the law. But where the act prohibited is obviously 
prohibited for the protection of a particular party, there it is 
not necessary to allege special damage." 

Among the numerous examples of the application of this 
principle the following may be noted. 

Coe V. Wise, The Drainage Commissioners had to make L. R. 1 Q. B. 

711. 

and maintain a cut and sluice : they did not maintain it, it 
broke and damage ensued, for which they were held liable, 
irrespective of the provisions of sect. 217 of the Drainage Act, 
as to the method of assessing damages for acts done by the 
Commissioners ; this being held to refer only to authorised 
acts, and not to breaches of the statutory duty. 

So in Oeddis v. Bann Reservoir Proprietors, where the duty 3 App: Ca: 
was to maintain a reservoir, from which water escaped ; Ruck jj ^-^ 
V. Williams, where it was held that a duty had been imposed 308. 
on the Commissioners of Sewers for the district to put flaps 
to a certain sewer at its junctions with house drains ; and 
Brawnlow v. Metropolitan Board of Works, where the permis- 13 c. B: N. S. 
sion of the Admiralty had to be obtained before piles could ^68. 
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be driven in certain parts of the Thames : piles were driven 
in without this permission; an accident occurred in con- 
sequence, and the Board was held liable. 
9 Ch: D. 503. Again, in Nitro-Phosphate Co. v. London, and St Katharine 

Bocks, tiieve was a statutory direction that t^e banks of the 
docks were to be four feet above Trinity high-water mark, 
and that the walls were to be maintained at that height The 
walls were not of the required height, and during an extra- 
ordinaiy high tide the plaintifiTs land was submerged and 
considerably damaged. The defendants were held liable : but 
an important principle of damages was laid down. The ex- 
traordinary high tide, although an act of God, did not excuse 
them entirely from liability; nor, on the « other hand, were 
they liable for the whole damage caused ; the damage caused 
had to be severed, so much being attributable to the walls 
not being the required height, and so much to the rising of 
the water above that height. 
L. R. 4 Q. B. On the other hand, in Hyams v. Webster, Hammond v. St. 
T i? r T> Pancras Veetry, and Metoalfe v. Eetherington, the plaintifif 
316. fEuled although specially damaged, because he foiled in esta- 

II Ex: 361. bUshing the existence of the duty. This, as we have said, can 

only be ascertained by a careful perusal of the words of the 
statute, and very frequently turns, more especially in Acts 
empowering certain works to be constructed, on the presence 
of the word '' maintain." It may also turn on what the Court 
considers a reasonable interpretation of words used: thus, 
in the second case, the duty of a vestry '' to properly cleanse 
a sewer" was held to mean a duty ''to exercise due and 
reasonable care in cleansing.*' 

Injunctions to There are a few special points connected with this subject which 
compel per- jaxisi not be passed over. Where the statutory duty is clearly esta- 
(luty. bliflhed, a mandatory injunction will be granted to compel the duty to 

L. R. 3 Ch: ^ performed, or to restrain the duty being exceeded : A^-G. v. Mtd* 
too. Kent By, Co, But if it is absolutely impossible to perform it, e.^., a 

duty on a railway to make a bridge over a highway, and the fdnds of 
the company are entirely exhausted, the mandamus will be refused: 
3 Q. B. D. la re Brutal By. Co. 

80 also where the statutory duty is clearly established, and the per- 
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formanoe of it is zefdfied, a peiBon who perfonns the duly may sae for Person who 
the cost of doing it: Holhom Oaardiana v. St. Leonards Vestry ; where performs it 
the veetry refused to remove 'filth which they were hound to do : the (* Q* ^* ^* 
guardians reooyered the cost of removing it. But notice to the person ^ 
whose duty it is to do the act is necessary ; as ia the case of mainten- who ou^to^ 
ance of a bridge over a railway in proper repair. Thus the defendant have per- 
had no means of ascertaining the defects, the company saw them, and formed it 
without notice repaired the bridge : it was held they could not recover 
the cost: London and South Western By, Co. v. Flower. » C. P. D. 77. 

There would seem also to be no difference between common Remedy for 
law and statutory public duties as to the remedy by indict- dlSnent 
ment for the breach (Lord Campbell, C. J., in Covdi v. Sted). 3 E. & B. 402. 
In Beff. V. Scott a railway company was indicted for and found 3 E. & B, 543. 
guilty of obstructing a highway (before the Eailway Clauses 
Act, 184s, imposed a penalty) beyond the powers of their 
Act. Another remedy for non-performance of statutory 
duties is by information filed by the Attomey-GeneraL 

There is another class of cases which falls properly within Breach of 
this branch of the subject: actions against public ofi&cers for ©fficers^^" 
dereliction of their duty. There is a well-known distinction 
between officers who have to perform judicial, and those who 
have to perform ministerial duties. In actions agednst the 
former it is essential to shew malice, while in actions against 
the latter it is sufficient to shew that the duty has been badly 
performed ; in both cases, of course, particular injury to the 
individual must be shewn. 

The duties laid on these officers are almost without exception Distinction 

Isetwcen itidt* 

to be derived from statutes, and it is not difficult to see how ciai and minis- 
this rule entirely agrees with those which have preceded it. ^"^ officers. 
Where a duty of purely a judicial nature is accepted by a 
person, that duty is to act honestly and uprightly, and to 
exercise his discretion to the best of his judgment : Cvllen v« 2 Stark: 577. 
Morris; however erroneous the exercise of that discretion 
may have been, it is obvious that there has been no breach of 
duty unless there has been a dishonest act, a wilful perversion 
of judgment, or, in other words, unless malice can be shewn. 
But on the other hand, where the function ia simply minis- 
terial, the duty laid on the person accepting the office is to 
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do the act prescribed and no other ; therefore the failure to 
do the act in question, though not actuated by malice, is a 

646^ * ^' breach of the statutory duty : Barry v. Amavd. 

6 T. R. 646. Thus in Schinotti v. Bumded, a case under the old Lottery 
Act (33 Geo. 3, c. 62), it was held that the managers of 
lottery were purely ministerial officers, and having done their 
work badly, were liable, 

L. R. 8 C. P. The question was much discussed in a recent case, Picker^ 
ing V. James ; which was an action against the presiding officer 
of a municipal election for contravention of the duties laid upon 
him by the Ballot Act, 1872. [There was a penalty provided 
by sect 1 1 for any wilful neglect of duty : and to this ques- 
tion we shall have to revert in another section.] There were 
three duties: i. To deliver marked papers to the voters; 
ii. To be present at the polling station to take papers from 
the voters ; Hi, To ascertain that every paper was properly 
marked before it was put in the box : none of these duties 
had been performed: the plaintiff lost the election. With 
regard to the first two, the Court held that no connection 
had been established between the voters who had given in un- 
marked papers and those whose votes had been struck out, nor 
that the result would have been changed if these papers had 
been regular; therefore on these points the plaintiff's case 
failed. But with regard to the third, this necessary connection 
had been shewn, and that the election had been lost thereby ; 
the Court held that it was a positive ministerial duty, that it 
was not necessary to shew malice or negligence, and that, 
irrespective of the remedy under sect. 1 1, the plaintiff was 
entitled to recover. 

As in the previous instances, the statute will always be 
strictly interpreted to ascertain what the nature of the duty 

12 C. B. 191. imposed really is. Thus in Bobirison v. Gell, the clerk of a 
county court had omitted to prepare, or had negligently pre- 
pared, a notice of the judgment of the Court in accordance 
with the County Court Eules, whereby the defendant was 
misled as to the time of paying instalments, and had had his 
goods seized in execution. The Court held that there was no 
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statutory duty; but that the rules were merely practical 
directions to guide the officers of the Court in the performance 
of their statutory duties. 

In Askby v. WhUe the returning officer at elections was i Sm: L. c. 
held to have simply ministerial duties to perform; this 
followed not only from the construction of the terms of the 
appointment, but also from the fact that the right to vote 
existed independently of the duty to receive the votes, and 
therefore a refusal to receive a vote was a violation of the 
citizen's right in rem. 

These rules as to public ministerial officers must not be 
confused with those applicable to servants who have minis- 
terial duties to perform for their master, which have already 
been considered on page 75. 

§ 2. Casks under Statutes providing only a Crown or 

Common Informer's Penalty. 

In many statutes giving rights or creating duties there is 
at the same time provided a penalty for the breach ; and 
" where a penalty is created by statute, and nothing is said as 
to who may recover it, and it is not created for the benefit of 
the party grieved, and the offence is not against an individual, 
it belongs to the Crown, and the Crown alone can maintain 
suit for it " (Earl Selborne, C, Bradlaugh v. Clarke), 8 Apo: Ca: at 

It may be taken as an almost invariable rule that the 
Crown penalty, when it stands by itself, is given in statutes 
creating public duties, and takes the place of the indictment 
for breach of common law public duties. It is also to be foimd 
in statutes creating private rights coupled with another penalty 
to the party aggrieved. It would in such cases seem to be 
given in respect of the breach of the general duty of obedience 
to statutes whatever their nature. The Crown penalty is how- 
ever not unfrequently given, entirely or in part, to a common 
informer, either as representing the public, or as a reward 
for calling attention to the breach of the statutory duty : and 
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the onus is on him to shew that the statute has oonfened 
the right of action upon him. The penalty to the party 
aggrieved is never given to a common informer: he only 
shares the Crown penalty. We shall always, therefore, use the 
term Crown penalty. The method of recovering this penalty 
is usually also provided in the statute. 

We have now to consider how this penalty affects the 
results already arrived at We have been unable to find 
any instance of a statute creating a right in rem and giving 
only a Crown penalty. In such statutes a penalty to the party 
aggrieved is often given alone, but it is more usual to find both 
kinds of penalty given. Where duties, however, are created, 
whether relative or absolute, it is not imusual to find the 
Crown penalty standing by itself. 

The statute sometimes declares that for the neglect of the 
duty, the party on whom it is imposed shall be guilty of a 
misdemeanor. 

The first question to be considered is whether, where the 
statutory duty is a public duty, a party specially injured may 
bring an action irrespective of the penalty, or although a 
punishment for the misdemeanor has been provided. The 
action has invariably been held to be maintainable. 

In HartnaU v. Byde Commissioners, the duty of repairing 
the highways was cast upon the commissioners by the Byde 
Act, which incorporated the Towns Improvement Act, 1847, 
by sect. 49 of which neglect to repair highway was made a 
misdemeanor. The highway was not repaired, and the plain- 
tiff was thereby injured : having thus been specially damaged, 
the Court held he was entitled to recover (i). 

7 H. & N. 0) There is a olasB of oases of which Yovmg ▼. DavU is the type whioh must 

760; 2 H. & C. be oaiefaUy distinguished from the aboYe case. The sanreyor of highways 
197* has never been held liable for damage arising from non-repair. His duty is 

Liability for specially created by the Act, and is to the parish which employs him, and not 
rq>airofhigh- to the pnbUo; a penalty being provided for the breach. The duty to the 
^^ys* public of repairing the highways is cast on the parish, and not on the sanreyor ; 

and the Act does not impose a liability on the servant for a mere neglect of 

his employer's duty. Thia question as to the area of the duty resembles thut 

\po9t, p. 930.) discuBwd in Langridge y. Levy, as to the azea of the duty imposed by contracts. 
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The question was discussed by Chief Justice De Grey in 
1773, in JBotoning v. GhodchUd, The action was brought for 2 W. Bl:9o6. 
damages against a deputy postmaster for breach of his duty, 
in not delivering a letter as required by 9 Anne, c. 10, there 
being a Crown penalty provided by sect. 40. The learned The Crown 
Chief Justice, in answer to the objection that the plaintiff cumulative 
should have proceeded for the penalty, said : " But if the ^*"^ ^^^ 
action lies at common law " (that is, supposing the duty to 
have depended on the common law instead of on the statute), 
" as we think it does, the penalty is only an accumulative 
sanction." 

In Fatvcett v. York and North Midland By. Co. the plaintiff's 16 Q. B. 6ia 
horses had strayed from a field to the highway through the Level-crossing 
railway company's open gates at a level crossing on to the 
line, and so were killed by a passing train. It will be remem- 
bered in another class of railway cases, that a lawful use of the ^*^'» p- *^-l 
highway was held necessary to entitle the plaintiff to recover 
owing to the manner in which the duty to fence was imposed. 
In the case of level crossings, however, it was held in this case 
that imder 5 & 6 Vict. c. 58, s. 9, the duty to keep the gates 
closed was an absolute duty, even as against stray cattle; 
there was, moreover, a penalty imposed for keeping the gates 
open under a previous statute (2 & 3 Vict. c. 45) : the com- 
pany were nevertheless held liable for the damage (i). 

In Oeneral Steam Navigation Co. v. Morrison, an action for 13 c. B. 581. 
special damage was brought against the owner of a ship for 
not complying with the Admiralty regulations. There was a 
penalty imposed for the offence of non-compliance; but it 
was directed against the owner only " if it appear that he was 
in fault," otherwise it was to be paid by the person in charge : 
on this ground judgment was given for the defendant. The 
action had evidently been brought against the wrong person. 
Williams, J., in his judgment expressed the opinion, which 

(i) Level orofldngs over highways by private railways are not required by 
statute to be fenced : the obligation, if any, flows from the arrangement, or 
absence of arrangement, between the owner of the line and the road trustees : 3 App: Ca: 
Watton V. BaircL 1082. 
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[A»/, p. 195.] 

General prin* 
ciple, action 
for damages 
for specisd 
injury will 
lie. 

The Crown 

penalty stands 
in lieu of the 
indictment 



13 C. B. at 
p. 589. 



had been agreed to both by the Court and the counsel during 
the argument, that " If it could have been established, by a 
reference to any of the provisions of the statute, that the 
defendant (the owner) had been guilty of a breach of duty in 
not complying with the regulations, so as to make him crimi- 
nally responsible, this declaration would have been well 
founded" There is also a similar expression of opinion in 
Ocrris v. Scott, to be noticed presently. 

These cases seem satisfactorily to establish this point : that 
where there is a public duty, a breach being punishable by 
indictment or by penalty, as the case may be, an action may 
be maintained for a peculiar injury to the individual. 

We therefore are justified in saying that where a penalty 
is imposed for the breach of a statutory public duty, it stands 
in the place of, or corresponds with, the ordinary remedy by 
indictment for breach of a common law public duty. That 
is to say, in the words of Creswell, J., in the last case : " The 
offence per se is visitable with the penalty ; no action will lie 
for that offence ; but one wiU lie in consequence of tlie special 
damage resulting from the offence." 



I Ex: D. 269. 

Private duty 
with Crown 
penalty. 



In the next case. Boss v. BtLffge Price, we have an example 

of a relative duty created by a statute which also imposed a 

Crown penalty for the breach of it. The question arose under 

the Forest of Dean Act, and the rules made thereunder for 

regulating the use of adjoining mines ; the penalty for breach 

was forfeiture of the gale by the offending galee to the Crown. 

The rules were broken by a galee, and his neighbour having 

suffered damage, it was held that his right of action was 

not taken away. Amphlett, 6., thus enunciated the law : 

" Unless you find some remedy given in the statute where a 

benefit is given to an individual, or find in that statute clearly 

that it was not intended to give him any such remedy, the 

5 £. & B. 856. law then implies that he may have his common law remedy." 

5 E. & B. 849. So in Joel v. Shepherd, Casvjell v. Morton, and BritUm v. Oreat 

\'^' ^ ^** Western Cotton Co., where the statute had provided a duty on 
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mill-owners to fence mill gearing in plax^es where women and MUi-fendng 

cftses. 

children were likely to go ; the owners were held liable for 
injuries which had occurred owing to the want of fences. 
Here there was a relative duty to a certain class of work- 
people. This group of cases is important on two grounds. 
First, the statute (7 & 8 Vict c. 15) provided that actions 
might be brought by inspectors under the authority of the 
Secretary for State in the name of any person injured : it was 
held that this did not take away the right of the party injured 
to sue for damages in person ; secondly, there was a penalty 
imposed for breach of the duty, which might go to the party 
injured at the discretion of the Secretary for State. The full 
Court held that this did not preclude the party injured from 
sidng; that is to say, that although the Crown might ulti- 
mately hand over its penalty to the person injured, yet that 
provision did not alter its character, and it was still a Crown 
penalty, and not one to the party aggrieved. This was 
assumed in all the other cases which have arisen (i). 

Where there are statutory private or relative duties, the Duty is two- 
duty imposed is in reality twofold : i. the duty to the State state, and to 
of obedience to the statute ; ii the duty to the persons for ^*Vf P^^^ *j* , 

' •' ^ whom the duty 

whose benefit the statute is passed. A breach of the duty is is owed, 
therefore also twofold: to the first part the Crown penalty 
attaches ; to the second, the ordinary action for damages. 

Therefore, in this case also, the ofifence per se is visitable [</*•?• >9>] 
with the penalty, and for the violation of the right the owner ^* ^ ^^ 
of it has his right of action for damages subject to the ^sitedi«ath 

uie penAity. 

ordinary roles. 



(i) There is another principle in this case which miut not he lost Bight of. 
In the Forest of Dean Act there is an express remedy given /or enforcing ths 
ruUi, It was held that the principle, to which we shaU hereafter refer, that [/«»/, p. 196.] 
where a remedy is given by the statute, that remedy can be alone pnrsned, 
did not apply : the remedy given here was only for enforcing the rules, and 
could not be said to take away or be substituted for the right to recover past 
damages which had arisen in consequence of the violation of the rule. This 
principle is also recognised by Bowen, L. J., in Mayor of Dewmport v. Plymouth ^3 L. T. 161. 
TrmMoay$ Co., with regard to the powers given under the Act therein question 
to the Board of Trade. 
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Couch V. Steel We have purposely reserved the full consideration of Couch 

3 E & B. 402. ^' ^^ ^^ *^^ ^^® principles were established from other 

cases, because the principle on which it proceeded was ex- 

O*/, p.aoo.] pressly questioned in the Newcastle Water case. The Mer- 
chant Shipping Act of 1 844 required that every ship should 
" have and keep constantly on board a sufficient supply of 
medicines and medicaments suitable to accidents and diseases 
arising on sea- voyages, in accordance with a scale, &c." In 
case of default the owner was to incur a penalty of £20 for 
each offence, to be divided between the informer and the 
Seamen's Hospital Society. B., a seaman on A.'s ship, fell 
sick ; A. had not provided the necessary medicines, and B. 
suffered an aggravation of his illness in consequence of this 
breach of the statutory duty. It seems to have been assumed 
that the duty was an absolute or public duty, that there were 

kj-^jsjj ^. therefore no corresponding rights in the sailors to have the 

iid^T"' medicines on board, although the Court spoke of the enact- 
ment as one providing a benefit for the seamen ; it was there- 
fore treated as a case of the first of the above classes, the 
plaintiff claiming by reason of special injury (i). Lord 
Campbell, C.J., laid down this general proposition : that wher- 
ever a statutory duty is created, any person who can show that 
he has sustained injuries from the non-performance of that 
duty can bring an action for damages against the person on 
whom the duty is imposed: that the right to maintain an 
action in respect of special damage resulting from the breach 

(i) It mu0t be remembered that the Court of Appeal quarrelled chiefly 
with Lord CampbeU's principle : although grave doubts were also expreased 
as to whether the case had been rightly decided under the Act. 

It certainly seems arguable that the duty laid on shipowners by the statute 
was a relative duty and not an absolute duty ; and tixat it was a duty towards 
a certain and determinate class, t.e., persons on board ; and so Martin, B., 
7 H. & N. 76a considered it in his judgment in Young v. Davis. This point would be 
clearer sliould any questions arise with reference to another duty, laid down 
by the same section, namely, '* that of having on board a suffloient quantity of 
lime or lemon juice, &o., to be served out to the crew whenever they shaU have 
been consuming salt provisions for ten days :" and in default of serving out, 
the master to incur a penalty, to be divided as before. These duties are much 
the same under the Merchant Shipping Act of 1867, 30 & 31 Vict a 124, a. 4. 
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of a public duty is a common law right (independent of 
whether the duty is created by the conmion law or by a 
statute) : and that tliis right cannot possibly be taken away 
except by express words : and that it is certainly not taken 
away by the fact that a penalty is affixed for the breach of 
the duty which may be recovered by a person who has 
sufifered no injury, i.e., by a common informer. This does 
not diflfer from the rule which we have already arrived at. 

One other case must be noticed which was decided on prin- Example of 
ciples peculiar to itself: Gorris v. Scott Under the Contagious ^Jtopllrview 
Diseases (Animals) Act, i860, the Privy Council made cer- of the Act. 

. L R o Ex* 

tain regulations to prevent overcrowding of cattle on board 1^5. 
ship, the object being to check the spread of disease ; in con- 
sequence of these regulations being disobeyed, the plaintiflf's 
animals were wddied overboard. There was a penalty — ^haK 
to the Crown, half to the informer. Kelly, C.B., held tliat the 
plaintiff could not recover because the damage complained of 
was something totally apart from the object of the Act. It 
seems to have been assumed that if the cattle had suffered 
from overcrowding he would have had a good cause of action. 

This case resembles those under the first division^ in which 
it was held that the statute must be strictly construed to 
ascertain the nature of the duty. 

The results arrived at under this division are therefore as General re- 

suits of § 2. 

follow (always remembering that Atkinson's case has still to [^^^ p. ^^ 
be discussed) : — ^When a Crown penalty or an indictment is 
provided for the breach of a statutory duty, if the duty is a 
relative one towards certain determinate persons (i.«., a private 
duty), an action for damages will lie according to the usual 
rules ; if it is a public duty, there is a remedy for the breach 
by indictment or for the recovery of the penalty, as the case 
may be, and also an action for damages if the plaintiff can 
prove that he has been specially damaged. 



2 
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§ 3. Cases under Statutes providing a Penaltt to the 
Party aggrieved, either alone or coupled with a 
Crown or Common Informer's Penalty. 

We now come to those statutes in which a penalty is 

attached to the breach of the statutory duty, which is to go to 

the party aggrieved, and which either stands by itself, or is 

coupled with the Crown penalty discussed in the last section. 

Penalty to With reference to these penalties there is first to be noted a 

iTdways^ general proposition : that if a remedy ia given by a statute to 

lieu of his j^ person grieved by the breach of a statutory duty, that 

remedy stands in the place of his right to bring an action for 
damages at common law (i). 
Rights iff rm; Taking rights in rem first, we have examples in the 
'^^^ ordinaxy cases of infringement of copyright and patent right 

Both are (with slight exceptions) governed by statutes; in 
most of the statutes a penalty or remedy is given to the party 
aggrieved^ and in many of them, as, for example, in the case 
of importation of pirated works for sale or hire, a common 
informer's penalty is also given. The forms of the penalty 
to the party aggrieved vary considerably. In the case of 
engravings under 8 Geo. 2, c. 13, the pirated plates and prints 
are to be forfeited to the proprietor, "who shall forthwith 
destroy and damask the same " ; a poor consolation to the 
injured man, more especially as the pecuniary penalty of 55. 
for every print used to be divided between the Crown and the 
common informer. This peculiar injustice was remedied by 
17 (Jeo. 3, c. 57, which restored to the proprietor his action on 
the case for damages. In the case of the performing right 

I B. & Ad: (i) J^ d. Buhop of Bochetter y. Bridget is usnaUy cited as the authority 

847* for this proposition. The role laid down in the case is as foUowa : ** Where an 

act createe an obligation, and enforces the performance in a speoiflc manner, 
we take it to be a general role that performance cannot be enforoed in any 
other manner." This seems to relate only to enforcing the performance of the 
obligation, and not to the recovery of damages for the breach of it : as to the 
{amte, p. 19a.] diflbzence, see the Foretl oj Dean eaae. There is no doobt, however, as to 

the soundness of the proposition in the text 
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of drama or music, the penalty is fixed by 3 & 4 Will. 4, 
c 15, at not less than £2 for every performance, or the full 
benefit arising from the performance, or the injury or loss 
sustained to the plaintiff therefrom, whichever shall be the 
greater damages, together with double costs of suit, to go to 
the author or proprietor. 

Under the Patent Act, 1883 (46 & 47 Vict, c 57), ss. 58 and 
59, the penalty for infringement of designs is to be not more 
than £50 to the registered proprietor, to be recovered as a 
simple contract debt; and notwithstanding the penalty, he 
may, if he elect to do so, bring an action for damages. 

The somewhat intricate question as to what constitutes an 
infringement of the rights under these statutes does not come 
within the province of this work, but will be found fully dis- 
cussed in the text-books dealing with the subject. 

The examples of the different penalties which we have given 
are, however, sufficient to illustrate the object of the legislature 
in fixing the limit where it is possible, or at least the measure 
of the damages recoverable by the party aggrieved. One ufiWrighty. 
consideration we shall find not unfrequently depends on the c<».,A;i/,p.x98.i 
station of the person on whom the duty is cast, and a penalty 
smaller perhaps than the damage actually sustained is given 
to the party aggrieved on this account 

In the next two cases we have instances of the violation of Relative 
a relative duty and breach of its correlative right. " *^ 

In Vallance v. Faile the question arose under sect. 172 of 13 q. b. D. 
the Merchant Shipping Act, 1854, by which it is provided '*^' 
that on discharge of a seaman the master of the ship is to 
give him a certificate of discharge. A penalty of £10 is 
affixed for the refusal ; " the whole or part to go to compen- 
sate the seaman if he has suffered damage, or to the payment 
of expenses, or to the Crown." The plaintiff, although he had 
suffered more damage than £10 would compensate him for, 
was held not entitled to recover more. There can be very 
little doubt that this was not a Crown penalty purely. 

In the well-known case of Stevens v. Jeacocke the same iiQ. B. 741. 
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question was discussed. The case, however, cannot be fairly 
understood by the report alone, without reference to the 
statute. The pilchard fishery in a certain arm of the sea was 
made the subject of statutory regulations, a proper turn and 
station being allotted to each fisherman. A. fished out of his 
turn and caught fish which would otherwise have come into 
B.'s seine. B. suflfered loss by A.'s breach of the statutory 
duty (which was clearly a relative one), but was held not 
entitled to recover damages in respect of it. There was a 
pecuniary penalty provided, to go equally between the St. Ives 
fishery fond and the informer ; " and if any fish should be 
taken out of turn, they were to be forfeited to the fisherman 
whose turn had been infringed." There is no doubt that the 
plaintiff's case was thus specially provided for by the statute ; 
and though this special remedy was not alluded to in the 
judgment, it is clear that the learned judge had that in his 
mind, and not the pecuniary penalty, when he said, " If any 
infringement of a right was shewn, it was one in respect of 
which a specific remedy had been given." 

Public duties. We now proceed to the examination of cases in which there 
has been a breach of a public duty. 

14 Q. B. D. In Manchester By. v. Denaby Main Co,y a breach of the 

^^' Eailway and Canal Trafi&c Act, 1 854, s. 2, was alleged. Sect 3 

provided a remedy for parties complaining, and sect. 6 pre- 
scribed that " no proceeding shall be taken for any violation or 
contravention of the above enactment, except in manner 
herein provided." Consequentiy an attempt to recover in 
respect of the peculiar injury which arose from the breach of 
the public duty failed. 

2 Q. B. D. In Wright v. London Omnibus Co. the question arose under 

the provisions of 6 & 7 Vict. c. 86, s. 28, against furious driving 
of hackney carriages. The penalty against the driver fixed 
by the Act was £3 ; *' and where any hurt has been caused 
the justice may adjudge as and for compensation to any party 
aggrieved not more than £10." The plaintiff was run over, 
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prosecuted the driver and accepted the £10 compensation. 
He afterwards sued the driver's master for further compensa- 
tion, because he had suffered a greater amount of damage. 
Cockburn, C.J., held that as against the master the matter 
was res judicata, because the liability fell either on the master r/.- "Joint 

•^ Tortfeasors," 

or the servant, but not first on one and then on the other. If p- '♦7I 
the servant's liability were accepted that must be taken sub- 
ject to the limit imposed by the statute ; this limit woidd of 
course not apply if the master's liability had been first 
accepted. 

In WatJcins v. Great Northern Ry, Co,, the railway had 16 Q. B. 961. 
power to obstruct a public road ; but if they did so, the duty 
of making another road was cast on them. The Act provided, 
besides the usual compensation clause, a penalty in case of 
breach of this duty to the trustees of the road, or owner if a 
private road; and allowed a party aggrieved to bring an 
action if specially damaged. The Court held that an action 
would not lie unless some special damage were alleged. 

In Boyce v. Higgins, an action was under the Public Health 14 C. B. i. 
Act, II & 12 Vict. c. 63, s. 19, which provided a penalty 
against a member of a local board acting when he partici- 
pated in the profits of a contract; by sect. 133 proceedings 
for recovery of the penalty were not to be had or taken by 
any person other than the party grieved without consent in 
writing of the Attorney-GeneraL The " party grieved " was 
held to mean a person specially damaged. 

In Gray v. Pidlen, the facts of which have already been s B. & S. 970. 
considered, the Exchequer Chamber held that an action could ^**''* ^' ^^" 
be brought, although the work had been done negligently by 
a contractor, and that the penalty was only a cumulative 
remedy. 

This concludes the third and last division of the subject. 

The results of the three divisions may now be summarised, as 
follows : — 

General sum 

(i.) For the violation of statutory rights (whether in rem mary. 
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or in personam), or for the breach of statutory private duties, 
an action will lie for damages. 

(2.) If a remedy is given by statute for the purpose of 
enforcing the obligation, that is the only remedy which can be 
used for that purpose ; but the giving of this remedy does not 
take away the right to sue for (at least past) damages. 

(3.) If a remedy or penalty is given by the statute to the 
owner of the right for a violation of the right, the action for 
damages is taken away. 

(4.) If a penalty is given by the statute to the Crown or a 
common informer, the action for damages for a violation of 
the right is not taken away. 

(5.) For a breach of a statutory public duty the punish- 
ment is by indictment. 

(6.) K a Crown or common informer's penalty is given in 
the statute for breach of the public duty, the punishment by 
indictment is taken away. 

(7.) If a person has been specially damaged by the breach 
of the public duty, he has an action for damages at common 
law. 

(8.) If a penalty is given by the statute to the party 
aggrieved by a breach of this duty, this common law action 
is taken away. 

(9.) Where it is possible, any of the above rules may be 
applied simultaneously. 

§ 4. The Effect of the Decision in Atkinson's Case. 

L. R. 6 Ex: We propose now to consider how these rules are affected 

2 Ex: D. 441. by the decision of the Court of Appeal in Atkinson v. New- 

castle and Oateshead Waterworks Co. 
Facts of the The facts were shortly as follow : — The water company was 

required by the Waterworks Clauses Act, 1 847, to keep their 
pipes so charged as to ensure a proper supply of water in the 
fire-plugs to reach the highest storey of the highest house in 
the area supplied. A fire occurred in the plaintiff's house ; 



case. 
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there was not a sufficient pressure at the fire-plug, water 
could not be obtained to extinguish the fire, and the house 
was burnt down; the action was then brought to recover 
damages resulting from the breach of the statutory duty. 
There was a Crown penalty provided in the statute, but not 
a penalty to the party aggrieved. The Court of Exchequer 
held that the case was concluded by the authority of C<mch v. imfUt, p. 194.] 
Steel, which in its turn had been decided on the authority of 
Bowning v. GoodchUd ; that is to say, that there had been a immu, p. xgi.] 
public duty cast on the defendant company (Baron Bramwell 
considered it a private duty : and in point of fact, the area of 
the duty was limited in the same way as that in Harrop v. \amu» p. X58.] 
Hirst) \ that there had been a bi;pach of that duty ; and that 
the plaintiff having been specially damaged had a common 
law right to recover such damage, which was not taken away 
by reason of the imposition of a Crown penalty, and which 
still existed by reason of no penalty having been provided 
for the benefit of the party aggrieved. Judgment was there- 
fore given for the plaintiff. 

The defendant appealed, and the Court of Appeal (Lord 
Cairns, C, Cockbum, C.J., and Brett, L.J.) reversed the 
judgment of the Court below. 

The principle of the decision is to be found in the Lord Grounds of 
Chancellor's judgment, and may be shortly stated to be as q^^^ ^^ 
follows: — ^The duty to keep the fire-plugs charged was a 
public duty ; the guarantee taken by Parliament for the ful- 
filment of this duty was the public penalty of £10 ; the 43rd 
section (see below) made it apparent that it was no part of 
the scheme of the Act to create any such right as that claimed 
in individuals with a power of enforcing that right by action ; 
and that on the construction of that section, " there being in 
a certain number of cases " [in which other duties were laid 
down] '' a penalty which the plaintiff himself admits excludes 
the right of action, the conclusion is irresistible that in the 
remaining cases also in the same section the legislature in- 
tended to give no right of actioiL" Lord Campbell's proposi- W^ p- 194I 
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posing; duty 
alleged to 
have been 
broken. 



Section im- 
posing penal- 
ties. 



tion was disapproved : but Couch v. Sted was held not to be 
an authority in the present case, because there the Act was 
one of public and general policy, while here the Act was 
rather in the nature of a private legislative bargain with a 
body of undertakers as to the manner in which they wiU 
keep up certain public works (i). It must be confessed that 
this argument seems rather to tell the other way ; but with 
great submission it is suggested that this consideration may 
be omitted, as well as the a priori arguments used ; because 
there seem to be at least as forcible ones which might be 
adduced to support the opposite contention. 

The gist of the whole judgment lay in the construction of 
the 43rd section, which, together with the section imposing 
the duty in question, are as follows : — 

Sect. 42. The undertakers shall at all times keep charged with 
water, under such pressore as aforesaid, all their pipes to which 
fire-plugs shall be fixed, unless prevented by frost, unusual 
dronght, or other unavoidable cause or accident, or during neces- 
sary repairs, and shall allow all persons at all times to take and 
use such water for extinguishing fire, without making compensa- 
tion for the same. 

Sect. 43. If, except when prevented as aforesaid, the under- 
takers neglect or refuse to fix (s. 38), maintain or repair (s. 39) 
such fire-plugs, or to furnish the town commissioners a sufficient 
supply of water for the public purposes aforesaid (s. 37), upon 
such terms as shall have been agreed on or settled as aforesaid, 
or if, except as aforesaid, they neglect to keep their pipes charged 
under such pressure as aforesaid (s. 42), or neglect or refuse to 
faruish to any owner or occupier entitled under this or the special 
Act to receive a supply of water during any part of the time for 
which the rates for such supply have been paid or tendered 
(s. 53), they shall be liable to a penalty of £10, and shcUl also 
forfeit to the town commissioners and to every person having paid 
or tendered the rate the sum of 40s. for every day during which 
such refusal or neglect shall continue after notice in writing shall 
have been given to the undertakers of the want of supply. 

The penalties are to go, half to the informer and half to the 
overseers of the parish. 



(i) But the sections imposing the duty and penalty were in the public Act, 
which was incorporated, of course, in the private Act. 
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Now it is clear that this section imposed in a convenient General con- 

sideration of 

and collective form the penalties with respect to breaches of the case, 
certain duties imposed on the company by former sections : 
and it is certainly diflScult to understand why in ascertaining 
the consequence of a breach of any of these duties the whole 
of the section had to be construed instead of only so much of 
it as related to the duty in question. It is in this appeal to 
what is called " the ordinary rule of construction " that (with 
the greatest respect) the fallacy lies. 
Now the duties were these : 

(a.) At the request of the town commissioners to affix 
public fire-plugs in mains (sect. 38) ; and maintain and repair 
them (sect. 39). 

(d.) To keep a sufficient supply of water in the pipes to 
which any fire-plug is fixed for certain public purposes (sect. 
37) (^-^-^ to furnish this water to the town commissioners : 
sect 43). 

(r.) To place fire-plugs near manufactories at request of 
the owner (sect 41). 

(d) To keep the pipes charged, the water being taken free 
of expense to extinguish fires (sect 42). 

(e,) To furnish to any owner or occupier the supply of 
water to which he is entitled (sect. 53). 

Penalties (sect 43). 

(i) In respect of breaches of (a), (6), (d) or (e), £10 to go 
half to the informer and half to the overseers of the parish. 

(2) To the town commissioners, and to persons entitled to 
a supply of water, £2 per day during continuance of neglect 

There is first to be noticed a curious omission in Lord 
Cairns' judgment. It was said that the penalty to the party 
injured (2) only applied to the two cases (b) and (e) ; it seems 
obvious that it also applies to (a), a duty also to be under- 
taken at the request of the commissioners. The obvious 
reason for not providing a penalty to the injured party in the 
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remainiiig case was said to be because in the cases in which 
it was provided " you have a person or persons known and 
determined to whom the penalty may be given, but in the 
case of neglect to keep the pipes properly charged there is no 
particular person whom you can single out beforehand and 
say that in the event of a breach he is to be entitled to a 
penalty." The words " party aggrieved " usually get over this 
difficulty ; but the object seems to have been not so much to 
fix determinately the party aggrieved as to fix determinately, 
where possible, the amount of the damages ; the legislature 
therefore seems to have fixed on those cases in which the jury 
would have some difficulty in assessing them. The duties in 
respect of which they are given are all relative duties, for 
breach of which an action would lie in the ordinary way. 
The one public duty is left to take care of itself, so to speak, 
for the obvious reason that no penalty could be fixed which 
would be just in all cases; for where a special injury had 
been incurred by reason of a breach of the duty, there the 
plaintiff could by the rules of common law prove it and 
recover. For this reason too the duty (c) was left alone ; the 
public penalty not being applied to it But if the argument 
of the Court is sound, a breach of that duty even causing 
special injury would not give the party injured a right of 
action, because in the penalty section it was entirely omitted. 
We have gone at unusual length into this case on account 
of the great importance of the principle it lays down. 
Effect of the Notwithstanding the decision of the Exchequer CSiamber 
in Oray v. PtUlen, that duties of this class are not " created 
by the section imposing a penalty, to be enforced solely by 
enforcing the penalty," and that the penalty is simply a 
cumulative remedy, it would seem, that this case is now 
looked upon as the ruling case on the subject ; and if it 
remains unquestioned it^has established the following pro- 
dIS2S«°: 3ni position : " Where a Crown or common informer's penalty is 
^ '^ provided for the breach of a statutory public duty, if there is 

no additional penalty provided to go to the party aggrieved, 
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a person who has suffered special injuiy has no cause of 
action." Or perhaps even a more general one still: "The 
mere fact that the breach of a public statutory duty has 
caused damage, does not vest a right of action in the person 
suffering the damage against the person guilty." 

Assuming Atkinson's case to be good law, this therefore 
should stand in the place of proposition 7 abova The author 
is by no means confident that the principle should be even 
limited to statutory public duties ; for the arguments of the 
Court would seem to apply equally to the case of statutory 
private duties. 
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An act and 
its conse- 
quences most 
be distin- 
guished. 



General view 
of principles 
of damage. 



We have now considered the principal points which arise on 
a general view of the subject of torts. Before we proceed to 
consider the special forms which the action for damages takes, 
it is necessary, since we are dealing with a person's liability 
for an act, to inquire how far his state of mind at the time 
of the commission of the act influences the question. 

And first, so far as this state of mind is concerned, it is 
essential to distinguish between an act and its consequences. 

The consequences, so far as we are concerned, correspond 
with legal damage. And liability (except in the case of 
breaches of statutory duties for which Crown or common 
informer penalties are imposed) is not liability for the act, 
but for the consequences of or damage resulting from the act. 

The same act may be productive of as many different sets 
of consequences as there are people whom the act affects ; 
and the liability of different persons for precisely similar acts 
may be infinitely varying; in one case being measured by 
nominal damages only, in another by very substantial or vin- 
dictive damages. 

Again, the chain of consequences is cut by the law, and 
the defendant's liability ceases, at that point where these con- 
sequences are directed into a new channel by a new acting 
cause, and at that point only ; unless he could or ought to 
have foreseen the possibility of this new infiuence operating 
upon the circumstances he has himself set in motion. This 
is the principle of Eemoteness of Damage. 

When the consequences are infinitely small, and in some 
cases where they apparently disappear entirely and are only 
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presumed to exist by law, the liability is limited to nominal 
damages. 

It is clear that these consequences may be intended or may Presence or 
not be intended, or may only be intended in part ; but the fntttutoiTof 
liability for them, when they are traced home to the act, is ponsi^quences 
independent of any such intention or absence of intention. 

If therefore the actor's state of mind affects the question in Actor's state 
any way, it is not with reference to the consequences of acts, affects acts 
but only with reference to the acts themselves. alone. 

It becomes necessary therefore to consider the liability in- Acts are in- 
voluntary, 
curred in respect of intentional acts, and also of involuntary intentional, or 

acts. But there is another class of acts in respect of which °^^ *^^°*' 

liability attaches, which are termed negligent, and which must 

be considered separately. 

Some little difficulty arises from the different ways in which Different 
the word negligence is used. There is the precise meaning word negU- 
attached to the word by writers on jurisprudence ; there is S*^^** 
the indefinite meaning of ordinary use, when it signifies care- 
lessness ; and there is the wider, but still somewhat indefinite 
meaning implied by the term legal negligence. 

It is not unimportant to bear in mind the exact meaning Distinction 

between 

of the word, and the distinction which Austin has so carefully negligence, 
^ drawn between negligence, recklessness, and heedlessness. li^dheSlSa- 
As to the last two the acts themselves are intentional In "^^• 
the simple case of intentional acts, there is a knowledge of 
the consequences and a deliberate intention that they shall 
follow the act. Where, however, there is a knowledge of 
the consequences, and no deliberate intention that they shall 
follow the act, this neglect of consequences is termed reckless- 
ness ; and where there is no knowledge of the consequences, 
and no regard is paid to whether any, or none, follow on the 
intentional act, this neglect of consequences is termed 
heedlessness. 

Negligence implies, on the other hand, the neglect of an True meaning 
act ; and since tortious liability cannot attach simply for the ^ °^^ »gence. 
nedect of an act without more, for ne^^li^ence to become a 
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tort there must be implied a breach of some duty, and it 
must therefore mean neglect of an act which a person was 
bound in duty to perform ; or, shortly, neglect of a duty. 

Aufitin thus points out the distmction between negligence and heed- 
lessness [I. p. 441] : " Negligence and heedlessness both suppose un^ 
consdonsness. In the first case the party does not think of a giyen 
act ; in the second case, the party does not think of a given conse- 
quence." 

Legal negli- The conclusion to which Austin arrives is that it is impos- 
sible for negligence to be intentional ; and in the strict language 
of jurisprudence this is no doubt accurate. But as we have 
already said, negligence is not used in legal language with so 
much strictness as jurisprudence requires. Its principal 
feature however, the neglect of an act or of a duty, remains 
the same. But acts are of omission and of commission ; and 
The duty duties are positive and negative — duties to do, and duties to 
be positive or forbear. When an act which should have been done is left 
negative. undone, a positive duty is left unperformed ; and when an 

act which should have been left undone is done, a negative 
duty is broken ; in both cases there is a neglect of a duty, or 
legal negligence. The act in respect of which legal negligence 
may be charged may therefore be something done, or some- 
thing left undone ; and so long as this act is a breach of duty, 
the intention, or absence of intention, of committing it would 
seem to be immaterial So also must be the intention, or 
absence of intention, with regard to the consequences. 
Heedlesaiess Thus it appears that in legal phraseology heedlessness and 
ness not inde- recklessness have disappeared : in part being absorbed by the 
Swopiised in t^nn legal negligence ; in part falling under the specific torts, 
^^' which may be committed heedlessly or recklessly. 

Legal negligence may consequently be regarded as a con- 
venient term under which are grouped all those acts whether 
of commission or omission which do not fall under the head 
of malicious or fraudulent injuries, nor to which such definite 
names as trespass, slander, libel, false imprisonment are ap- 
plied. Nor does this lead to any very grave inaccuracy 
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because the states of mind only determine the fact of liability, 
while the measure of liability is determined by the conse- 
quences. 

The consideration of Mem^ Bea thus divides itself into General divi- 
Involuntary Acts, Negligence, and Intentional Acts; these j^ga. 
last splitting up into Fraud and Malice^ and generally also 
into the other well-known torts. 



§ I, Involuntaey Acts. 

'' As to the want of criminal intention/' said Lord Kenyon, 2 East 92. 
C. J., in Hdycraft v. Creasy, " in the party making the false 
representation, I have learnt from Lord Bacon's maxims that 
there was a distinction in that respect between answering 
dvUiter et eriminaliter for acts injurious to others. In the I* >« ^^ , 

defence tnat 

latter case the maxim applied, ctcttis non faudt reum nisi mens injury is un- 
sit rea ; but it was otherwise in civil actions, where the intent "* ^^ ^° 
was immaterial if the act done were injurious to another." 
The intent here referred to is obviously intentional injury ; 
and does not refer to the consequences of invohmtary acts. 
There are numerous examples of persons being held liable for 
unintentional injuries, and it may serve to emphasize the dis- 
tinction which we have dwelt on, and to point out clearly 
what an involuntary act is, if we notice shortly one or two of 
the best known cases. 

" If a man assaults me so that I cannot avoid him, and I 
lift my stafT to defend myself, and in lifting it up, undesign- 
edly hit another who is behind me, an action lies by that 
person against me ; and yet I did a lawful act in endeavour- 
ing to defend myself: " James v. CamjbeU (^T^Blackstone, J., 5 C. & P- 372. 
in Scott V. Shepherd), ' 

Scott V. Shepherd, and indeed all the cases in which the 
question of remoteness of damage has been decided iu the 
plaintiff's favour, are so many examples of unintentional 
injuries for which the person causing them has been held 
liable. 

p 
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So also in the case '' where one was shooting at butts for a 
trial of skill with the bow and arrow, the weapon then in use, 
in itself a lawful act, and no unlawful purpose in view : yet 
having accidentally wounded a man, it was holden to be a 
trespass, being an immediate injury by an act of force from 

Hob: 134. another. Such also was the case of Weaver v. Ward, where 

a like unfortunate accident happened whilst persons were 
lawfully exercising themselves in arms." (Lord Ellenborough, 

3 East 539. C.J., in Leames v. Bray.) 

I Str: 596. In Underwood v. ffewson, the plaintiff was looking at the 

defendant, who was uncocking a gun : the gun went off and 
wounded him, and it was held that he could recover. 

The defendant in mowing his own land, by accident, and as 
he alleged unintentionally, mowed a little of the plaintifTs 
land. He was held liable: "the fact being voluntary, his 
intention and knowledge are not traversable, they cannot be 

3 Lev: 37. known : " Baseley v. ClarTcson. Thus it wiU be seen that what 

are called accidents may nevertheless form the subject of an 
action ; the fact that the injury was not intended being more 
in the nature of an excuse or apology, and is not a defence in 
Only con- law. The only question considered in these cases was whether 
wasThcTact ^^® ^^ ^^ voluntary, and in all of them it manifestly was ; 
d ^^S K^' *'^® legality or illegality of the act, and the design or absence 
consequences, of design to injure, making no difference (i). The intention 
vo uniary. ^ injure cannot be looked into, it is immaterial ; the defen- 
8 Ex: 431. dant's act is either right or wrong : Simmons v. LiUysUme, 

But even in voluntary acts, liability for the consequences is 

taken away if these consequences are to be attributed to the 

plaintiff's own negligence, unless the defendant in his turn 

could reasonably have avoided it. As in the case put by 

L. R. I Ex: at Blackbum, J., in Fletcher v. Rylands : " Suppose a man leans 

^' ^^^ against my cart If I remove the cart suddenly, and without 

warning, not knowing he is there, I am not liable ; but if I 

(i) So in a case of infringement of patent, the quettion mnat be deter- 
mined by the facts without reference to the existence or non-exietenoe of a 

4 C. B. 806. fraudulent intention : 8Uad v. Andenan, 
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do so knowing that lie is there, though he has no right to lean 
against my cart, yet I am liable if my act injures him." 

But where the act is purely involuntary no liability attaches No liability 
in respect of it, however great an injury may have been ^^^^^^^^'y 
sufTered. This principle was recognized in BeckwUh v. Shor^ 4 Burr: 2092. 
dike; the facts of the case, however, were held to constitute a 
voluntary act. The marginal note has been frequently quoted 
down to the present day : " A merely accidental involimtary 
trespass may be justified, but a voluntary one cannot." 

Turning once more to the famous squib case, Scott v. Shep- L««/^, p- «64-3 
herdy it was thought quite dear that Willis and Ryall, not Illustrated by 

squib case. 

being free agents with regard to their share in passing the 
squib on, but acting under a compulsive necessity ^ and, as we 
have already pointed out, automatically, were not liable. Or 
to take another example, a boy pushes another boy against a 
third, who is impelled against a fourth, who is impelled 
against a fifth, who is driven against a wall and injured. An 
action would lie only against the first ; the acts of the second, 
third and fourth, being involuntary, would involve no liability : 
" as if one should take my hand and strike another." " If one J^^^ minbt^ 
person makes use of another, who is a mere instrument, to J^*"'* '•*^' ^' 
do any act, the thing done is the act, not of him who is merely 
the instrument, but of the person who uses him as such in- 
strument" (Holroyd, J., Rott v. WUkes) 3 B. & Aid: 

One of the best illustrations that can be found of the prin- 
ciple is Holmes v. Mather, where the defendant's horses, while L; R. 10 Ex« 

, 261. 

bemg driven by his servant in the public highway, ran away, mustration of 
and became so unmanageable that the servant could not stop * man being 

^^ 1 1 rm run away With. 

them. The plaintiff was knocked down and injured. The 
only real difficulty in the case arose from the fact that the 
servant in endeavouring to stop them, gave the horses a pull 
or inclination in the direction of the plaintiff: but this, as 
Bramwell, B., pointed out, made no difference, the fact re- 
maining that the horses were running away with the carriage. 
" If it were not so," said the learned judge, " it would come 
to this : If I am being run away with, and I sit quiet and let 

p 2 
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the horses run wherever they think fit, clearly I am not liable, 
because it is they, and not I who guide them ; but if I unfor- 
tunately do my best to avoid injury to myself and other 
persons, then it may be said that it is my act of guiding 
them that brings them to the place where the accident 
happens. Surely it is impossible." 
1 1 C. B: N. s. In ffamviack v. WTiUe the decision was rested by Willes, J., 
on the same grounds. A man who had just bought a horse 
took him out to try him in Finsbury Circus. The horse 
became restive, and notwithstanding the defendant's well- 
directed efforts to control him, ran upon the pavement and 
killed a man. The Court held he was not liable : first, be- 
cause there was no scienter; secondly, because he was on the 
pavement " by the will of a horse which was running away 
with him and resisting his efforts to restrain him." Want of 
care was excluded by the evidence. The question of want of 
skill was also left open, no evidence being given which would 
have warranted the assumption. It would seem probable, 
however, that if the rider were a bad horseman he would be 
held liable. 
Generally In common parlance such cases are usually termed " in- 

table acci- evitable accident" Other cases of involuntary acts, or inevi- 

table accidents, are known as acts of God or of the Queen's 
enemies, 
^"th*^**^ ^®'" This principle sometimes takes another form, namely, that 
position. there are certain accidents resulting to property, by reason of 

its positipn, which the owner must put up with : for example, 

where the accident results from the course of daily traffic in 

the neighbourhood ; or again generally, where the thing 

causing the damage is without an owner. 

2 App: Ca: In Eiver Wear Commissioners v. Adamson damage to a pier 

Acadents ^^ ^®^ occasioned by a vessel driven against it through the 

caused by violence of the winds and waves, at a time when the master 

things which 

have no and crew had been compelled to escape from the vessel, and 

owner. 

had consequently no control whatever over it. The House 
of Lords held that the owners were not liable. Lord O'Hagan 



Chap. VII. § I. INVOLUNTARY ACTS. 213 

said that, in his judgment, " the ship should be dealt with as 
if it had been abandoned at the antipodes, and had been 
ploughing the ocean without a crew for years before it was 
driven against the pier." 

The recent decision as to the liability for the damage done 
by a bull in a china shop (Tillett v. WarcC) seems rather to 10Q.B.D.17. 
fall under this case than under Goodivyn v. Chevdey, which 28 L. j. ex: 
the Court professed to follow ; that is to say, if the finding 
of no negligence on the part of the drover be correctly inter- 
preted. There seem to be many distinctions between the two 
cases : for it seems clear that Goodwyn v. Cheveley does not 
warrant the proposition put upon it, "that where cattle tres- [Hc must suffer 
pass upon unfenced land immediately adjoining a highway, S?<Sra before'L 
the owner of the land must bear the loss." Tillett v. Ward muiS?</Tp.98] 
does, however, establish that proposition. 

This principle has been thus stated by Lord Blackburn in 
the Biver Wear case : — 

Property adjoining to a spot on which the public have a right to General state- 
carry on traffic is liable to be injured by that traffic. In this respect "J^^^^J^^^^^ 
there is no difference between a shop, the railings or windows of which i^^^ Black- 
may be broken by a carriage on the road, and a pier adjoining to a bum. 
harbour or a navigable river, or the sea, which is liable to be injured 
by a ship. In either case the owner of the injured property must bear 
his own loss, unless he can establish that some other person is in fault, 
and liable to make it good. And he does not establish this against a 
person merely by shewing that he is owner of the carriage or ship 
which did the mischief, for the owner incurs no liability merely because 
he is owner. 

But he does establish such a liability against any person who either 
wilfully did the damage, or neglected that duty which the law casts 
upon those in charge of a carriage on land, and a ship or a float of 
timber on water, to take reasonable care and use reasonable skill to 
prevent it from doing injury, and that this wilfulness or neglect caused 
the damage. And, if he can prove that the person who has been 
guilty of either, stood in the relation of servant to another, and that 
the fault occurred in the course of the employment, he establishes a 
liability against the master also. In the great majority of cases the 
servant actually guilty of the negligence is poor, and unable to make 
good the damage, especially if it is considerable, and the master is at 
least comparatively rich, and consequently it is generally better to fix 
the master with liability; but there is also concurrent liability in the 
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fienrant, who is not discharged from liability because his master also is 
liable. And in a yery large number of cases the owner of the carriage, 
or ship, or float of timber is, or at least is supposed to be, the master 
of those who were negligent, and consequently the action is most fre- 
quently brought against the owner, and is very often suocessfuL But 
the plaintiff succeeds, not because the defendant is owner of the 
carriage, or ship, or float, but because those who were guilty of the 
n^ligence were his servants. 

The general principle may be traced in a curious old case 
mentioned by Mr. Justice Aston in BechwUh v. Shordike : — 

It is reported in addition to Lord Chief Justice Popham's reports : 
it is in page 161, JiitUen v. Faudrye. The defendant, with a little dog, 
chased the plaintiff's sheep out of his ground (where they were tres- 
passing) and drove them off his own ground. They went into another 
man's ground, which had no hedge to divide it from the defendant's 
grounds, which were contiguous. The dog pursued them into the 
other man's land, so next adjoining. The defendant, as soon as the 
sheep were out of the defendant's own land, called in his dog, and 
chid him. The owner of the sheep brought an action of trespass, for 
chasing his sheep. The Court gave judgment " qttod quaerena nil capiai 
per hiUam ** ; being of opinion '* that trespass lay not in that case " ; for, 
they held it to be an involuntary trespass ; whereas a trespass that 
may not be justified, ought to be done voluntarily. They thought he 
might lawfully drive the sheep out of his own land, with his dog ; and 
he did his best endeavour to recall the dog, when Uiey were driven out 
of it ; but the nature of a dog is such, that he could not be recalled 
and withdrawn suddenly and in an instant Therefore trespass did 
not lie against him for what he had dona 

The distinction is thus clearly drawn between voluntary 
and involuntary acts, intention to act and intention to injure. 
It must, however, be borne in mind that in all the cases 
we have considered the act has been an act of commis- 
sion. It would seem that with regard to acts of omission 
involuntariness is not a defence : in fact, as we have seen, 
negligence in jurisprudence is the term applied to such an 
involuntary omission, an unconsciousness of an act or duty 
which ought to be performed; and this state of mind is 
included, although, as we have already said, it does not 
exhaust, legal negligence. 
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§ 2. LiABiLrrY of Lunatics and Drunkards for Torts. 

The liability of lunatics and drunkards for their torts should 
more properly have come under the head of Tortfeasors. But 
the subject is so intimately associated with the question now 
under consideration, that it has been thought advisable to 
deal with it in the present chapter. 

The statement in the books without exception is, that a 
lunatic is civilly answerable for his torts, as in Bacon [Abr. 
Trespass, G.]. 

" An action of trespass may be brought against a lunatic, Liability of 
notwithstanding he is incapable of design : for wherever one 
person receives an injury through the voluntary act of another, 
this is a trespass, although there were no design to injure." 

The rule as thus stated has been handed down by successive 
writers on the Common Law without much inquiry as to its 
soundness ; it seems to have been drawn from some obiter 
dicta in the shooting case : Weaver v. Ward : — " Or if a Hob: 134. 
lunatic kill a man or the like this shall be no felony, because 
felony must be done animo fdomoo ; yet in trespass, which 
tends only to give damages according to hurt or loss, it is 
not so ; and therefore if a lunatic hurt a man he shall be 
answerable in trespass, and therefore no man shall be excused 
of a trespass except it may be judged utterly without his 
fault." It is somewhat curious that both this dictum and 
the rule given by Bacon confuse the intention to injure with 
the intention to act, and in stating the reason why the lunatic 
is liable give a very good reason why he should not be. 

The general principle, " that whenever one person receives But gMry if 
an injury from the voluntary act of another, that is a trespass, altogether 
although there were no design to injure," is true ; but, as we ^^^ 
have seen, it is strictly limited to voluntary acts. A person 
" wholly incapable of design " is not only incapable of intend- 
ing injurious consequences of acts, but also of intending the 
acts themselves. It is not necessary to enter into a physio- 
logical disquisition on a lunatic's state of mind ; it is suffi- 
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cient to say that there is a fonn of insanity where the depri- 
vation of the understanding is total, fixed and permanent, 
where the power of willing or intending is entirely absent. In 
such a case it is impossible to call the acts voluntary. Where 
the insanity is partial it may be possible that the rule given 
by Bacon applies. But it seems clear that that rule cannot 
apply to acts of lunatics generally, but only to those who 
can really be said to intend them. 

Injury com- The Same principle would apply to the acts of a person in 

mmed during an epileptic fit. 

It is curious to note that there is only one reported case on 
the subject, and this was decided in the reign of Elizabeth : 
Cro:£liz:622. Oro88 V. Andrews. It was an action brought against an inn- 
keeper on the custom of the realm for loss of a guest's 
goods ; the plea was that he was of non-sane memory. And 
it was held bad ; " for the defendant if he will keep an inn 
ought at his peril to keep safely his guest's goods; and it 
lieth not in him to disable himself by plea of non-sane 
memory, no more than in debt upon an obligation.'' The act 
was one of omission, for negligence ; and, as we have seen, 
involuntariness is no defence in such a case. And if we are 
right in assuming lunacy to be a good defence for acts of com- 
mission, it is not on account of the lunacy, but because the 
act is involimtary. Moreover, in this case the insane man's 
business was presumably being carried on by his servants, for 
whose acts he would be responsible, sane or non-sane. 
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With regard to drunkards the case is not quite the same. 
The acts of a drunkard are for the most part involuntary : 
for example, if in reeling about the street he break a shop 
window. But drunkenness as a rule being voluntarily assumed, 
it is no excuse for the commission of a crime : it will hardly 
therefore excuse a tort The act, although at the time of 
commission involuntary, becomes by reflexion voluntary, pn 
account of the voluntary assumption of the state of mind 
which caused its commission. Or, the making a beast of 
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oneself may be likened to the keeping of a beast, and as in 
some cases the sdcTUer is presumed, so it will be presumed 
that a man knows that if he gets drunk he will be likely to 
commit acts which will produce injuries to other people. 

§ 3. Negligence. 

We now come to the consideration of pure acts of negli- 
gence. Legal negligence, as we have seen, implies a neglect ^J*^*?* 

_ Qcnnitioii of 

of a duty to do or to forbear from doing an act " Negligence," legal ncgli- 
said Alderson, B., in Blyth v. Birmingham Water Works Co,, ^^^^ 

1 1 Ex. at p. 

"is the omission to do something which a reasonable man, 784. 
guided upon those considerations which ordinaiily regulate the 
conduct of human affairs, would do, or doing something which 
a prudent and reasonable man would not do." Some duties 
are defined by statute, but the neglect or breach of these faUs 
under the distinct category of " Breach of Statutory Duties," 
and have already been considered. The duties therefore, the 
neglect or breach of which come under the head of n^ligence, 
are those which are imposed by common law ; some are pre- 
cise and well established, and are generally known by the 
names given to the rights correlative to them. Such are the 
right to lateral support, the right to ancient lights : it is, as 
we have said, breaches of those to which no definite name is 
applied which are included under the head of Negligence. 
These duties are not to be enumerated ; as the incidents of 
daily life are infinitely varying, so the duties which arise out 
of those incidents are infinitely varying also ; and as often as a 
fresh set of circumstances is brought forward for the conside- 
ration of the Court, so often does it become the business of inquiry as to 
the Court to inquire what duties and rights these circum- negligence is 
stances have called into existence. What is usually called ^^^^^ 
the inquiry in a case whether there was any evidence of existence of 
negligence is really the inquiry whether any duty existed to 
do what was left undone, or not to do what was done. 
What we have pointed out in the introductory chapter 
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must not be lost sight of ; the right violated in all cases will 
of course be one of the fundamental rights in rem, to person, 
reputation, or property. But in all these cases of negligence, 
the simple duty to forbear from violating these rights does not 
arise ; but the more complicated question, under the circum- 
stances, which usually involve a right belonging to the de- 
Cc/:p. II.] fendant himself, what amount of forbearance towards the 
plaintiflfs rights in rem was the defendant bound to exercise. 
No good end would be attained by giving a catalogue or 
digest of the innumerable cases that have been decided, nor 
can we hope to notice any but the most striking examples. 
We propose to follow in a great measure the plan adopted by 
Mr. Bigelow in his Leading Gases. It will be necessary how- 
ever, in view of what we have already said, to make a slight 
alteration of the terms used by the learned American author. 
He has considered " Negligence as a question of Law or of 
Fact." Our consideration will be " The determination of what 
the Duty was under the circumstances as a question of Law 
or of Fact" (i). 
How the How then are we to arrive at the standard of duty by 

duT/u ^ted which the acts or omissions to which it relates are to be ad- 
*^ judged ? " In the two questions — ^What is the standard ; and 

igcow.p.s . ^j^^yg ^Q^ j^ ^^g|. ^ — YioQ the whole law of negligence." In 

Test adopted answer to the first question it is generally said that the 
man's conduct Standard in the English law is the conduct of the prudent 

man. But this standard, though sufficient for most cases, is 

sometimes misleading. 

(p- 590.1 Suppose a blacksmith were to find a watch by the roadside, and 

Extreme limit discoTering it to be full of dirt and gathering rust, should attempt to 
Drudeni man ^^lean it and put it in order, and in doing so, though exercising the 

greatest care, should injure the watch : if in an action against him the 
question should be, did the defendant act as a prudent man in his 
situation might have done? the answer could not but be in the 
affirmative. A watchmaker would have done the same thing. 

(i) Mr. Bigelow appears to nae the word negligence in the loose or ^ carelesa- 
no80 *' eenae : the test of the prudent man, which he applies strictly, is, however, 
sufficient for all purposes. 
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The test of the pradent inaii*s conduct holds good where the defen- 
dant was at the time engaged in his own business or ayocation, or in 
some other in which he has acquired skill, or in something which all 
men can do alike, (as, for instance, drawing water). Within these 
limits the test requires that the defendant should be judged by the 
conduct of the prudent man engaged in the particular labour of his 
own calling (unless it be a thing which all can do alike), whether he be 
a digger of ditches or a workman in steel. 

Beyond cases of this class the test fails ; and if it be made to appear 
that the defendant has stepped out of his own business, it should seem 
that a prima facie case had been made against him. The judge 
would not presume the defendant to have skill in all kinds of business ; 
and it would, therefore, be for the party to satisfy the jury that he had 
acquired the skill of a competent man of that business. And then it 
would be necessary to shew that he had exercised his skill as the 
prudent man of that business would have done. In a word, the 
standard of a man dehors his own business is both skill in the thing 
assumed and the conduct of the prudent man. 

If it should be said that this after all is nothing more than the test 
of the prudent man's conduct, because it is not the part of a prudent 
man to go out of his own business, the answer is that this is using the 
word "conduct" in a double sense, as relating both to the degree of 
care exercised in doing the act which resulted in the damage, and to 
the change of business. And, besides, it is not always true that the 
prudent man would not have made the change, for a man may be 
equally and thoroughly skilled in several kinds of business. 



In all other cases of tort than those above mentioned, the common [p- 591] 
test — the conduct of the prudent man — is, as we have said, safEiciently 
accurate. But what constitutes the standard in each of these cases is 
a question of more difficult solution. It cannot be answered in the 
abstract Sometimes it is matter of law, and sometimes it is matter 
of fjEUst; and, even in cases where the standard is defined by the judge, 
no general rule can be safely laid down until a jMuiicular case is 
stated. We must, then, leave this subject for consideration under 
special cases. 

The question where the standard by which the defendant's conduct 
is to be judged is to be found, whether in the breast of the judge or in 
the testimony of witnesses, is no less difficult, and must be answered 
in the main in the same way. In some cases we shall find the judge 
tacitly ruling upon the facts before him, supplying from his own 
breast the rule by which the defendant's liability is to be tried ; in 
others submitting to the jury the rule to be applied. But while the 
subject of the proper province of the Court and jury in these cases 
appears, and is in fact, much confused, it is apprehended that there 
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are certain dear principleB underlying it^ which, if oheeryed, will 
relieve the subject of flomewhat of its dijfficalty. 

In every case, therefore, when it becomes the duty of the 
Court to determine on the liability of a person, the inquiry is 
whether under the circumstances there was any duty cast 
upon him to act in any way differently ; this is tested by the 
inquiry as to what the prudent man would have done under 
the circumstances. There must consequently be two questions 
for the Court, first, to determine on the merits of the case ; 
secondly, to determine on the prudent man's conduct. The 
fjftcts, therefore, being found, the conduct of the prudent man 
may be : (L) matter of common knowledge, usually expounded 
by the judge ; (ii.) already settled by precedent : the question 
being then withdrawn from the jury; (iiL) primm impres- 
sumis: a question really for the jury, but one which fiedls to 
the province of the Divisional Court or other Court of review 
on the question whether a nonsuit was right, or whether a 
verdict is in accordance with the weight of evidence. Finally, 
the question for the jury is, did the defendant conform to the 
standard? 

It is in truth the necessity of determining the prudent 
man's conduct which distinguishes n^ligence from other 
well-known torts ; in those the conduct of the prudent man 
is already determined. 

We proceed now to examine certain well-known illustra- 
tions, which it will be seen fall under the first or third of the 
above divisions. 
Judge often In many cases we shall often find the judge declaring that 

prudo^mim's "everybody knows " what the duty is. As in Cox v. Burbidge, 
conduct 'Ejrle, C. J., said the defendant was not guilty of negligence in 

letting the horse stray on to the highway, because " every- 
body knows horses do not as a rule kick children on high- 
ways." If this form is not used it is generally implied 
from some such words as " It was clearly the duty.'* As in 
[««//, p. 168.] Dixon V. Bell, where the priming of a gun not having been 
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entirely withdrawn, it went off and wounded a servant who 
was sent to fetch it The Court considered that it was clearly 
the defendant's duty to have so left the gun as to be out of all 
reach of doing harm. 

This certainty as to the duty, which may be derived from a The principle 
naked statement of the facts, is sometimes expressed by the /^^r. 
phrase res ipsa loquitur, which is equivalent to " It is apparent 
on the face of it" 

In Kearney v. London and Brighton By. Co., the plaintiff L. R. 5 Q- B. 
was passing along a highway under a railway bridge belong- 759.' 
ing to the defendants ; it was a girder bridge resting on a per- 
pendicular brick wall with pilasters, and a brick fell from the 
top of one of the pilasters on which one of the girders rested, 
and injured the plaintifiT: a train had just before gone over 
the bridge. No more lucid exposition of the way in which 
this rule is to be applied is to be found than the judgment of 
Cockburn, C. J., which should be attentively considered. 

My own opinion is, that this is a case to which the principle res ipsa General 
loquitur is applicable, though it is certainly as weak a case as can well exposition of 
be oonceiyed in which that maxim could be taken to apply. But I ^^L^ur, by 
think the maxim is applicable ; and my reason for saying so is this. Cockburn, 
The company who have constructed this bridge were bound to con- ^J* 
struct it in a proper mamier, and to use all reasonable care and 
diligence in keeping it in such a state of repair that no damage from 
its defective condition should occur to those who passed under it, the 
public having a right to pass under it. Now we have the fact that a 
brick fialls out of this structure, and injures the plaintiff. The proxi- 
mate cause appears to have been the looseness of the brick, and the 
vibration of a train passing over the bridge acting upon the defective 
condition of the brick. It is clear, therefore, that the structure in 
reference to this brick was out of repair. It is clear that it was in- 
cumbent on the defendants to use reasonable care and diligence, and I 
think the brick being loose affords, primd facie, a presumption that 
they had not used reasonable care and diligence. It is true that it is 
possible that, from changes in the temperature, a brick might get into 
the condition in which this brickwork appears to have been from 
causes operating so speedily as to prevent the possibility of any dili- 
gence and care applied to such a purpose intervening in due time, so 
as to prevent an accident But inasmuch as our experience of these 
things is, that bricks do not fall out when brickwork is kept in a 
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proper state of repair, I think where an accident of this sort happens, 
the presumption is that it is not the frost of a single night, or of many 
nights, that wonld canse such a change in the state of this brickwork 
as thaji a brick would fall out in this way ; and it must be presumed 
that there was not that inspection, and that care on the part of the 
defendants which it was their duty to apply. On the other hand, I 
adroit most readily that a yery little evidence would have sufficed to 
rebut the presumption which arises from the manifestly defective state 
of the brickwork. It might have been shewn that many causes, oyer 
which the defendants had no control, might cause this defect in so 
short a time as that it could not be reasonably expected that they 
should have inspected it in the interval. They might, if they were 
able, have shewn that they had inspected the bridge continually, or 
that such a state of things could not be anticipated, and had never 
been heard of or known before. Anything which tended to rebut the 
presumption arising from an accident caused by the defective condition 
of the brickwork, which it was their duty to keep in a proper condition 
of repair, even if such evidence were but slight, might have sufficed ; but 
the defendants chose to leave it on the naked state of fiicts proved by 
the plaintiff. Upon that naked state of facia, it is not unimportant to 
see what might have been the cause of the defective condition of this 
brickwork. We have the £act, the datum, that the brickwork was in 
a defective condition, and we have it admitted that it was the defen- 
dant's duty to use reasonable care and diligence to keep it in a proper 
condition. Where it is the duty of persons to do their best to keep 
premises, or a structure, of whatever kind it may be, in a proper con- 
dition, and we find it out of condition, and an accident happens there- 
from, it is incnmbent upon them to shew that they used that reasonable 
care and diligence which they were bound to use, and the absence of 
which it seems to me may fairly be presumed from the fact that there 
was the defect from which the accident has arisen. Therefore, there 
was some evidence to go to the jury, however slight it may have been, 
of this accident having arisen from the negligence of the defendants ; 
and it was incumbent on the defendants to give evidence rebutting 
the inference arising from the undisputed fBcta ; that they have not 
done, and I therefore think this rule must be discharged. 

L. R. 4 Q. B. Welfare v. London and Brighton Ry, Co, falls on the other 

Example of a ^^^^ ^^ *'^® ^®' ^^® plaintiff being nonsuited. A passenger at 

case not fall- a railway station making some inquiries respecting the do- 
ing within the o * x t» 

principle. parture of trains, was directed by a porter to look at a time- 
table suspended on a wall under the station portico. While 
there, a plank and a roll of zinc fell upon him through a hole 
in the roof and injured him ; and at the same time a man 
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was seen on the roof of the portico. The unfortunate plaintiff 
proved too much, and at the same time too little. Just as the 
zinc fell, he seems to have caught sight, through the hole, of a 
man's legs ; and the accident was said without doubt to have 
been caused by something the man did on the roof; and of 
course the question arose whose servant he was, the com- 
pany's or the mender's of the roof. One of the most curious 
features about the case, there being a nonsuit, is, that a point 
which only required one word jfrom the station-master to 
clear up was left in doubt because the plaintiff himself could 
give no information on the subject. And there being this 
doubt, the matter was left to what may be called the worldly 
wisdom of the Court It was assumed that the man was not 
the company's servant " because it is a matter of universal 
knowledge and experience that in a great city like this, 
persons do not employ their own servants to do repairs to the 
Toob of their houses or buildings; they employ a builder 
whose particular business it is to do it," The case was, how- 
ever, considered clear apart from the law as to contractors' 
servants. The company's duty was " to take reasonable care 
to keep their premises in such a state as that those whom 
they invite to come there shall not be unduly exposed to 
danger." And although there was a hole in the roof large 
enough to allow a roll of zinc to fall through, it was by one 
judge held that "there was no evidence that the company 
were aware that the state of the roof was such as to make it 
dangerous to send a man on it with zinc " ; and by another, 
that there was " nothing to shew an absence of reasonable 
care on the part of the company to ascertain in what state the 
roof was." If the plaintiff had not seen the man's legs, it 
would have been diflBcult to distinguish this feature of the 
case from Byrne v. Boodle. There a barrel fell out of a ware- 2 H. & C. 722. 
house window on to a person in the street. The Court held Example of 

application of 

that the mere fact of the accident having happened was in principle : 
this case a presumption of negligence, or a prima fade case ; fa/rSthra^ 
the presumption of negligence being evidently the same as the »«ives. 
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idea conveyed by the expression res ipsa loquitur : " It is the 
duty," said Pollock, C.B., " of persons who keep barrels in a 
warehouse to take care that they do not roll out A barrel 
could not roll out of a warehouse without some negligence 
[On whose part r (i-^-, carelcssness). So in the building or repairing a house, 

or putting pots on the chimneys, if a person passing along the 
road is injured by something falling upon him, I think the 
accident alone would he prima fa4!ie evidence of negligence." 
4H.&C. 403. Briggs v. Oliver was a similar case. The plaintiff was 

making inquiries at the defendant's door. He received a 
push from one of the servants who was watching some pack- 
ing cases piled against the wall, and one of them suddenly 
fell. There was no evidence why it fell. But as packing 
cases do not usually fall by themselves unless there were 
some negligence (i.e., carelessness) in setting them up, the 
defendant was held liable. 
3 H. & c. 596. Scott V. London Docks Co, is another well-known example. 
The rule we have been considering is thus laid down : " Where 
the thing is shewn to be under the management of the defen- 
Person who dant or his servants, and the accident is such as in the ordi- 
presumed to nary course of things does not happen if those who have the 
be responsible, management use proper care, it affords reasonable evidence in 

the absence of explanation by the defendant that the accident 

arose from want of care." On this principle the opinion was 

5 Ex: 787. expressed in Skinner v. London and Brighton By. Co., that the 

fact of a collision between two trains was sufficient to establish 

a prima facie case of negligenca 

H. & R. 581. But it was pointed out in Eiggs v. Mayn/ird that this pre- 

But only when sumption of negligence could not be extended to all accidents, 

occurs in but Only to thosc where, as in all the cases cited, the accident 

busineM.^ happened in the course of the defendant's business, over which 

he is bound to exercise proper control Therefore where a 

ladder from some unexplained cause fell against the window 

of a room in the defendant's house, in which it had been 

placed, and a piece of glass fell and injured the plaintifiT who 

was passing by at the time, it was held that the defendant 
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was entitled to judgment. For there was no evidence of how 
the ladder got there, and it might have been put in the room 
for purposes not connected with the management of the defen- 
dant's household or business, and " we all know that ladders 
are used for various purposes." 

These cases seem sufficient to illustrate the application of 
the principle res ipsa loquitur. 

But directly we get away from this principle the cases Outside this 
become more complicated, and the enquiry as to whether any ^^^ vS^ 
duty existed under the circumstances, more especially in difficult, 
cases primce impressionis, becomes more difficult. Where the 
duty arising out of certain relations has already been laid 
down by a series of cases, the functions of judge and jury are 
well defined ; the jury find the facts, the judge applies the 
law ; where it has not been so laid down, it would seem that 
the more correct question for the jury should be what would 
a prudent man have done under the circumstances. It is 
often, however, difficult to find the trace of such a question, a 
declaration by the Court that the evidence does not warrant 
the plaintiff's assumption that the alleged duty existed, being 
in most cases substituted for it. 

In Cotton V. Woods, a rule was laid down by Williams, J., 8 C. B: N. S. 
which has since been frequently approved, that " where the ^ 
evidence is equally consistent with either view — with the 
existence or non-existence of negligence — it is not competent Where facu 
to leave the matter to the jury " ; and Erie, C. J., said that ^^l!^U- 
" many cases had been left to the jury in which he had been 8«»^« <>' ^<^ 
utterly unable to find the existence of any legal duty or any piaintiflfmust 
evidence of the breach of it," jfrom which it would appear that 
the question is always for the judge. The case was that the 
plaintiffs wife on a dark night in a snow-storm proceeded 
slowly to cross a crowded thoroughfare. The defendant's 
omnibus was coming up on its right side, at a moderate pace 
and with abundant time for the woman to get safely across if 
nothing else had intervened ; but in turning back to avoid 

Q 
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another vehicle she returned and unfortunately met the 
danger. It was proved that at the time the driver was look- 
ing round to speak to the conductor. The Court held on the 
principle as laid down by Williams, J., that the evidence was 
consistent with the existence or non-existence of negligence, 
and therefore it was incumbent on the plaintiff to give 
affirmative and preponderant evidence of negligence on the 
part of the driver. As she had not done this, a rule to enter 
a nonsuit was made absolute. 
8 C. B: N. S. In Marfdl v. South Wales By, Co.^ a company owning a 

railway and a tramway which ran side by side, took tolls from 
the plaintiff for the use of the latter ; a fence with a gate ran 
between them ; the gate being left open by the defendant's 
servants, the plaintiff's horse swerved through fear in front 
of a train and was killed. The Court were divided in opinion, 
c</.p. X83.1 Erie, C.J., holding that as there was no duty to fence their 

own land, there was no obligation to keep the gate closed ; but 
the majority of the judges held that the gates being put up 
ostensibly for the security of those using the rail or tramway, the 
company was bound to use care and diligence in the manage- 
ment of them, and had therefore committed a breach of duty. 
33 W. R. 582. In Hwrst v. Taylor an old public highway with footpaths 
^^^Idf*" ^^ ^^ ^®®° lawfully diverted, and a new road, making a sharp 
path. angle with the old line of direction, had been made. There was 

no light or other precaution taken to indicate the change ; a 
passenger going along the road on a dark night went straight 
on and was injured, and she was held entitled to recover. 

Sdentific A test which is sometimes applied to ascertain whether the 

received to defendant in doing what he did, acted as a prudent man, is 
dwiT^m?™* ^^® requirement of evidence, not of persons wise after the 
conduct event, but of those capable of forming a reliable opinion, 

whether the mischief might reasonably have been anticipated ; 
and where the cause of mischief has existed for a long period 
and has not got out of repair, or the accident has not hap- 
pened from its being out of repair, the Court will always be 
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much influenced hj the fiict that many people during that 
period have paased by or over it unhurt The cases which 
arise under this head usually involve a duty to fence (where 
not provided by statute), or a duty to repair. 

It must be remembered that this is only as to the negli- 
gence or no negligence of the defendant, and is outside any 
question of the plaintiflTs contributory negligence. 

In Toomey v. London and Brighton By, Co. there were two 3 C. B: N. S. 
doors on the platform of a station, the one marked " For gen- 
tlemen," the other " Lamp room." The plaintiff desiring to 
go to the urinal opened by mistake the lamp-room door, fell 
down some steps and was injured. In an action against the 
company he was nonsuited. 

In Bolch V. Smith the workmen in a Government dockyard 7 H.& N. 736. 
were in the habit of using certain water-closets erected for 
their accommodation, to arrive at which they used certain 
paths across the yard. The defendant, a Government con- 
tractor, was permitted to erect machineiy in the yard, which 
he did across one of these paths. A workman going along 
this path, stumbled, and putting out his hand to save himself, 
his arm was caught in the machinery and lacerated It was 
held, there being no duty to fence, either by statute or because 
it was in the nature of a trap, and the absence of fencing 
being apparent, that the defendant was not liable. 

In Comman v. Eastern Counties By, Co. there was on the 4H. & N. 781. 
platform a portable weighing-machine, the foot of which pro- 
jected about six inches above the level of the platform. It 
had been in that position for over five years. The plaintiff Common 
being at the station in a crowd was driven against the machine coSd'Se 
and injured. The plaintiff was nonsuited; Bramwell, B., ^^^/^re^*''^ 
said, " In such a case it is always a question whether the seen by the 
mischief could have been reasonably foreseen." 

In Longmore v. Great Western By. Co,, the company had 19 C. B: N. S. 
connected two platforms by means of a wooden bridge, which 
the jury found to be in a dangerous condition ; there was a 
second bridge at another point of the platform. At the place 

Q 2 
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through which the deceased fell there was a descent of eight 
or ten steps, between which and the handrail f^ the side there 
was an opening of about seven feet by four without any pro- 
tection. The bridge had been in use ten years ; the accident 
happened on a moonlight night, but was the first that had ever 
happened although thousands of people (including the plaintiff) 
had used the bridge before. The company were held liable. 

In Grafter v. Metropolitan By. Co. the staircase leading 
down to the platform had a brass nosing which had become 
worn and slippery from constant use. The plaintiff slipped 
and was injured. The evidence as to prudent conduct given 
against the company was that " brass was an improper thing 
for the surface of the stairs, and that lead would have been 
better, because less slippery." There was no handrail 
Erie, C. J., held that this was not conclusive proof of the com- 
pany's negligence; more especially as thousands of people 
(including the plaintifiF) had passed up and down the stairs 
with safety. Willes, J., declined to be influenced by the 
expert evidence: "We must," he said, ''take that evidence 
with the common experience which every one has. We all 
know that brass is a material which is commonly used for the 
nosing of stairs in public of&ces, steamboats on the river, and 
other places of much resort" The preceding case was distin- 
guished, because the brass on the staircase was not unusual, 
whereas a hole or concealed trap was. The prudence of 
using brass could not be negatived without saying that the 
common experience of ordinary men as to its safety was 
fallacious : possibly if many such accidents happened, prudent 
men might change their opinions as to the advisability of 
using it. From this point of view, the fact that many had 
used a thing before is strong evidence of its safety. It must» 
however, be noticed that the Court seem to have overlooked 
the fact that the brass, though safe ordinarily, had become 
slippery from the very fact of this constant use. 

Sufficient examples have been given to illustrate the nature 
of the enquiry in this class of cases. There is no branch of 
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the subject of torts which gives rise to so many decisions 
which are difficult to reconcile. It forms, perhaps, the purest 
example of judge-made law, and all such law is pervaded with 
some uncertainty. " The undefined latitude of meaning," said 
Erie, C. J., " in which the word ' negligence ' has been used 9 C. B: N. S 
appears to me to have introduced the evil of uncertain law to 
a pernicious extent ;" in another case, the same learned judge 
declared himself unable to understand many of the decisions 
cited as precedents before him. The uncertainty does not lie 
so much in the extent to which the term n^ligence is applied, 
that being a convenient term to express a neglect of duty not 
known by any other specific name ; but in the fact that what 
one is pleased to call "common knowledge," another may 
term an " exception to the general rule," because a person's 
appreciation of common experience depends on the measure 
of his own experience. Much, too, must depend on the tem- 
perament of the judge. Some judges in former times have 
been supposed to have a leaniag in favour of plaintiffs, others 
in favour of railway companies : but this difference of feeling 
is common to humanity, and the consequent uncertainty is 
perhaps not so great an evil as it is supposed to be, for against 
it must be set the integrity of the bench, and the unflinch- 
ing desire to hold the balance equally between both parties. 

In the two foregoing classes of cases, the duty which has 
been broken is in the nature of a public duty : it is a duty 
cast on one of the community towards all who, by fulfilling 
certain conditions, bring themselves within the scope of it. 
These conditions are limited, as we have seen, to those between 
whom certain relations exist : where certain other relations 
exist the duty is not imposed. 

There is, however, another class of cases, involving duties 
which are held to have been voluntarily assumed towards rinciadedin 
certain definite persons. They are assumed by contract, but liminary ciauifi- 
not of necessity with those towards whom the duty exists. 
The duty arises in consequence of the special relation between 
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one of the contracting parties and the person injured, which 

has been created by virtue of the terms of the contract, 

although the person injured is no party thereto. With regard 

to such duties, the general rule is that, the assumption of the 

duty being by contract, its limits are strictly confined by the 

Relations terms of the contract There have been many endeavours to 

Jwijclb^pereons ®^^^^ *^ *"^* ^^ duty, where it is clear that injury has been 

not parties suffered by third parties from the netrlect of one of the con- 

td a contract ^ r o 

tracting parties to perform the duty thus assumed (i). 

It will be better, therefore, to start with the well-known 

2M.&vr.5i9. leading case of LaTigridge v. Lemf, in which the extreme 

^ • '^^T- limit of liability was declared. The case was one of false 

representation, but the lines of the argument clearly point to 
it as an ordinary negligence case, aggravated, perhaps, by the 
misrepresentation. The father of the pUdntiff purchased a 
gun ^ for his son'*; the defendant warranted it safe for the use 
of his son : the gun was unsafe and exploded, and the plain- 
tiff was held to have a good cause of action against the vendor. 
It was argued that '' wherever a duty is imposed on a person 
by contract or otherwise, and that duty is violated, any one 
who is injured by the violation of it may have a remedy 
against the wrongdoer." This the Court rejected at once, 

{^i, p. 959.] On the principle of PcLsUy v. Freeman, it was dear that the 

representation made by the vendor would, if it had been 

Paike, B. made to the son, have given him a right of action : and '' if, 

instead of being delivered to the plaintiff immediately, the 
instrument had been placed in the hands of a third person, 
for the purpose of being delivered to and then used by 
the plaintiff, the like false representation being knowingly 
made to the intermediate person, to be communicated to the 
plaintiff, and the plaintiff had acted upon it, there can be no 
doubt but that the principle would equally apply, and the 
plaintiff would have had his remedy for deceit" 

(i) It may be advisable to notice that this law is almost entirely oonflned 
to English common law : the American Courts differ widely from onr own 
on this subject ; the respective merits of the two series of decisions have been 
ably discussed by Mr. Bigelow [Leading Oases, pp. 613, et seg.]. 
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The principle is, therefore, this : where a contract is made, The duties 
the duties which arise upon it and the remedies in connection ^^^a^^^^e 
with it are strictly limited to the terms of the contract If strictly Umited 

•^ by the terms 

nothing is said about other people, the duties only arise ofthecon- 
towards the parties to the contract : if an express mention is 
made as to including other parties in its operation, then, if 
both parties accept this inclusion, a duty arises towards those 
parties, and a remedy for its breach is given to them ; but 
to no others is it given, and in no other way is the scope 
of the duty extended, and if others are injured by the breach 
of the duty, it is only damnum absque injuria. And the ex- 
tent of the duty is not necessarily identical with the con- 
tractual duty, but is gauged by that part of the contract only 
which refers to the third party ; it is in consequence of this 
reference that the relation which creates the duty arises. 

A few well-known cases will be sufficient to illustrate this 
rule. In George v. Skivington a man bought some hair-wash I* R. 5 Ex: i. 
for his wife, and the defendant knew the purpose for which 
it was bought It turned out to be of a deleterious quality, 
and an action was held maintainable against the vendor for Telegraph 
the wife's injuries. In Playford v. United Kingdom Telegraph *^^***' 
Co. the telegraph company delivered to the person to whom »j^^ • 4 ^• 
the message was addressed a wrongly- worded message : and 
in Dickson v. BetUer's Telegram Co. the message was delivered * C. P. D. 62. 
to the wrong person entirely. In both cases the actual 1, ' ' " '' 

^ ^ ^ The person 

receiver suffered considerable damage, but in both cases it to whom a 
was held that the plaintiff was not entitled to recover, on ^^^^ Jfo 
the broad ground that the contract which the company had wniedy. 
imdertaken was made with the sender alone, and that the 
duty was consequently toward the sender alone. The second 
ground was that there had been a false representation made, 
but without any fraud or knowledge of its falsity. 

The relation must therefore arise by express terms : it can- Th« ^"^7. 

* camiot anse 

not arise by implication. For example, the defendant is not by implication, 
liable because he must have known that the contract or its 
breach affected a third party. 
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iMie, p. 96.] 



10 M. & W. 

109. 



CoUis V. Selden was decided on similar grounds : A work- 
man had been employed to hang a chandelier in the parlour 
of a public-housa It fell and injured the plaintiff. It did 
not appear in what capacity the plaintiff was in the room 
nor that the chandelier was so hung as to be in the nature of 
a trap to persons using the room, nor that the defendant knew 
it was badly hung. The case was, however, decided on the 
ground that the plaintiff was no party to the original contract 
between the workman and the owner of the house, and that 
consequently he could not recover against the workman. An 
action against the innkeeper would depend on different prin- 
ciples. This case must be distinguished from Bapson v. CvMtt, 
the accident, in that case, occurring whilst the works were in 
progress. 

So, in WinterhoUom v. Wright, where the defendant supplied 
a mail-coach to the Postmaster-General, and contracted to 
keep it in repair. B. contracted with the Postmaster to horse 
the coach, hiring C. to drive. The coach broke down, and C. 
being injured, it was held that he could not sue the defendant. 
" Unless," said the Court, " we confine the operation of such 
contracts as this to the parties who entered into them, the 
most absurd and outrageous consequences, to which there 
could be no limit, would ensue. . • . The only safe rule is to 
confine the right to recover to those who enter into the con- 
tract" The duty to keep the coach in repair was clearly 
owed to the Postmaster-General and to no one else ; yet the 
defendant must have known that somebody would drive it, 
who would be injured if it broke down from want of repair. 



Accidents to 
passengers 
who have not 
taken tickets. 



There have been some railway cases in which another form 
of the same question has arisen, namely, the liability of a 
company for an accident to a person who has not himself 
taken a ticket, as a child or a servant, the contract being 
made with the parent or master. The distinction between 
those and the preceding cases has been apparently drawn 
in this >f7ay : the fact that a person has taken two tickets 
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must be sufficient notice to the company that another person 

is going to travel on their line : but this would hardly apply 

where only one ticket was taken, and that for another person. 

But it is conceived that, although the other judges did not 

accept the position, the true rule was stated by Blackburn, J., 

in Austin v. Great Western By. Co. : " The right which a L. R- « Q- B, 

passenger has to be carried safely, does not depend on his ^he right to 

having made a contract, but the fact of his being a passenger H?^^ , 

casts a duty on the company to carry him safely." It is pendent of 

con trsLCt. 

essential, however, that there should have been no fraud on 
the part of the person injured, for " if the plaintiff had been 
taken into the train without the defendant's authority, no 
such duty would arise." 

This was approved by the Court of Appeal in Fovlkes v. 
Metropolitan District By. Co,, where the ticket for travelling 
over the line of B company was issued by A company. The 
principle expressly laid down was that the duty to carry 
safely arose from the fact of the plaintiff being a passenger. 

The recent important case of Heaven v. Pender introduces 
an apparent modification of this principle ; but the ground 
which the majority of the Court of Appeal adopted puts 
the decision on an entirely different basis. The case will, 
therefore, be considered under the head of Invitation. 

The next group of cases to be examined deals with acci- 
dents to people while on the premises of others. And here 
the prudent man test is peculiarly applicable. 

The cases are conveniently divided under three heads : 

(i.) Volunteers. 

(ii) Bare licensees. 

(iii.) Those who come on an express or implied invitation. 

(i.) Volunteers. 
Volunteers on other people's property, are clearly tres- Rights of 
passers : and we have, therefore, to inquire whether a trespasser ewm^Sf 
can have in any case an action against the owner of the land 
for injuries received while trespassing. 
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4 Bing: 628. 

Accidents 
which happen 
with design ; 
€.g*^ from the 
setting of 
spring-guns. 



A distinctioii seems to be drawn, and it would appear just, 
between accidents which happen to trespassers from the nature 
of the property on which they trespass, and those which 
happen from some direct act of the defendant especially 
designed to catch trespassers. 

In BlyiK v. Tophdm it was held that no action lay for the 
destruction of a mare, which, when straying, perished by falling 
into a pit which the defendant had dug on a common. This 
case may be taken as a typical one : so far as the defendant 
is concerned he may do what he likes on his own property 
so long as he does not interfere with the rights of others: 
and the trespasser had no right to be there ; if the act is 
to be attributed to the defendant at all it is distinctly 
an involuntary act for which, as we have seen, he is not 
liable. 

So if a man climbs over a wall into another man's property, 
and in descending on the other side, he falls into a cucumber 
frame and injures himself, he will have no action for his 
injuries. 

But where a trap or spring-gun is set other considerations 
arisa In Bird v. Holbrook a spring-gun was set in a walled 
garden ; there was not only no notice of its existence, " but 
it appeared by the evidence that the defendant had purposely 
abstained from giving any, in order that the thief (as he said) 
might be detected." The plaintiff was in search of a stray 
pea-hen, and, having trespassed on the garden, the spring-gun 
went off and injured him severely. The Court of Common 
Pleas held he was entitled to recover, because (independently 
of the statute 7 & 8 Geo. 4, c. 18) the setting spring-guns 
without notice was an unlawful act The correctness of this 
position has been doubted ; but the principle would appear to 
be accurate, the only question being as to the nature of the 
act, whether it must of necessity be an indictable act or only 
an inhuman one. Possibly the question, what protection a 
reasonable man should take to secure his property against 
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damage by trespassers, would afford the correct solution in 
every case where the act is not indictable. It will be remem- 
b^ed that it has been held not unreasonable to allow a [^.p. io6.] 
ferocious dog to be loose in a yard at night 

But even in the case of dangerous instruments it has been where notice 
held that a notice put up on the property that they are set ^ ^^*^* 
there, though not indicating their precise locality, will be 
sufi&cient to protect the defendant from liability if the plain- 
tiff knew of the notica The maxim volenti Tum fit injuria 3 B. & Aid: 
applies ; for the plaintiff voluntarily exposes himseK to the 3 m. & W. 
mischief which is likely to happen: Eott v. Wilkes; Jordin 782. 
V. Crwrnp. 

Qosely allied to this group of cases is the question of exca- Excavations 
vations near highways. In Barnes v. Ward the defendant qq 3 -q2 
had dug a hole quite close to the highway and had left it 
exposed ; the plaintiff (all negligence on his part being nega- 
tived) walking along the road fell into it and was injured. 
It was held after two elaborate arguments to be a public 
nuisance, on the ground that " the danger thus created might 
reasonably deter prudent persons from using the way, and 
thus the full enjoyment of it by the public is, in effect, as 
much impeded as in the case of an ordinary nuisance to a 
highway." The plaintiff was therefore specially injured by a 
public nuisance ; and moreover, his act being unintentional 
he was held to be no trespasser. 

But, in Hardcastle v. South Yorkshire By, Co.^ the excava- 4 H. & M. 67. 
tion (a reservoir in which a passer-by was drowned) was near If plaintiff is 

^ ^ 'f y trespasser 

the highway, but not adjoining it. The action brought by before he is 
the widow of the deceased was held ill-founded, and the case ^ remedy. *^ 
was distinguished from the preceding one on the ground that 
the excavation being at some distance from the way, the 
deceased before he reached it was a trespasser. In every 
case, therefore, it should be left as a fact to the jury whether 
the excavation was suJB&ciently near to the highway to be 
dangerous. 
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(ii) Bare Ldcensees. 

Two cases very similar to the last, are reported with regard 
7 C. B: N. S. to a bare licensea In HcmnseU v, Smyth the public, with 
Grant of leave ^^® license and permission of the owners, had been used and 
and license accustomed to go across a certain waste. In the waste, some- 
pose any duty where between two public roads, was a quarry. On a dark 
u^toke greater j^j^^. ^^ plaintiff was crossing from one road to the other and 

fell into the quarry. The Court held that the principle of the 
two preceding cases applied, and that the allegation of user 
and license made no difference, because it did not imply any 
substantive right " Suppose,'* said Williams, J., " the owner 
of land near the sea gives another leave to walk on the edge 
of a cliff, surely it would be absurd to contend that such per- 
mission cast upon the former the burden of fencing. Can it 
make any difference that there is a public highway open to, 
3B. &S. 244. but at some distance from, the cliff?" And in Dinks v. 
South Yorkshire By. Co. the defendants had made a canal at a 
distance of more than twenty feet from the highway, with a 
towpath on the bank of the canal and an intermediate space. 
The public were allowed to walk on the space between the 
highway and the canal, but owing to some works the highway 
had become merged temporarily into the intervening space. 
The Court held, on the authority of the previous cases, that 
there was no cause of action consequent on any person falling 
into the canal, and that the obliteration of the path did not 
make the canal adjoin the highway. 
L. R. 2 C. P. In Oautret v. Bgerton the public had been for some time 
^^'' allowed to walk over the bridges belonging to a dock and 

canal company. One of them was in an unsafe condition, 
and the husband of the plaintiff fell into the dock and was 
People drowned. A demurrer on the ground that there was no legal 

vaeZwvy ^^^7 ^^ obligation on the part of the defendants to take means 
must toke Jq^ preventing the bridges being unsafe was upheld. Willes, J., 
find it held that where the public were allowed to use a way they 

must take it as they find it The permission was in the 
character of a gift, and ** the principle of law as to gifts is that 
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the giver is not responsible for damage resulting from the 
insecurity of the thing unless he knew its evil character at 
the time, and omitted to caution the donee. There must be 
something like fraud on the part of the giver before he can 
be made answerable. It is quite consistent with the declara- 
tion in this case that their land (and bridge) was in the same 
state at the time of the accident as it was in at the time the 
permission to use it was originally given.** 

There is thus no general duty to keep in repair as against 
bare licensees. Such duty as there is may be inferred from 
the following sentence : " Every man is bound not wilfully to No duty to 
deceive others, or to do any act which may place them in ^^^t?" 

danger '* (Willes, J.). injure them 

ij wilnulyy 

It would seem, however, that if leave is given to use a b^^ ^^5^ 
certain place in which the licensor knows that there is a caution them 

"^ against known 

hidden danger, trap, or latent defect, there is a duty cast on dangers. 

him to caution the licensee. But this must be limited to the 

terms of the license. In Ivay v. Hedges the plaintiff, a tenant 9 Q- B. D. 8a 

of apartments, had a license from his landlord to use when he 

liked a certain leaden roof to dry his clothes on. There was 

a defect in a rail which was situate upon this roof, which 

defect was known to the landlord. The plaintiff went up 

on the roof for the purpose of removing some linen which 

was there, when his foot slipped, and the rail being out of 

repair, he fell through to the courtyard below and was injured. 

It was held that inasmuch as the plaintiff had a mere license 

to use the roof if he wished, there was no duty upon the 

defendant to fence or keep the fence in repair. 

In BatchdoT v. Fortescae the deceased was employed by a " Q« ^- ^« 
builder to watch some unfinished buildings. Some men were 
at work excavating the adjoining land by means of a winch 
crane and bucket : while the deceased was watching the work 
the bucket fell and killed him. It was held that at the most 
he was a licensee, and that even then the master was under 
no duty with regard to him to provide a perfectly strong 
chain. 
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(iiL) Invitation, 

Duty towards The third class of cases are those in which there is an 
to use reason- invitation^ cxpress or implied, to enter a person's property, 
prevent^* ^^ excluding the case of servants and others employed on pre- 

damage. mises. 

** The common case is that of a customer in a shop : but it is 
obvious that this is only one of a class ; for whether the cus- 
tomer is actually chafiTering at the time, or actually buys or 
not, he is, according to an undoubted course of authority and 
practice, entitled to the exercise of reasonable care by the 
occupier to prevent damage from unusual danger, of which the 
occupier knows, or ought to know, such as a trap-door left 

L. R. I c. P. open, unfenced and unlighted " (Willes, J., Indermaur v. 

274 • 2 c p. ^ \ 

318.' * ' Dames), "The distinction is between the case of a visitor 

who must take care of himself, and a customer, who as one of 

the public, is invited for the purposes of business carried on 

E. B. & E. 168. by the defendant " (Erie, J., Chapman v. Bothwdl). 

Persons who WiUes, J., pointed out that the protection woiQd extend to 

in this class, the customer quite apart from the fact whether he was buying 

at the time, and also to the customer's servant if he were after- 
wards sent into the shop : ** The class to which the customer 
belongs includes persons who go not as mere volimteers, or 
licensees, or guests, or servants, or persons whose employment 
is such that danger may be considered as bargained for, btU 
who go upon lusinesa which concerns the occupier , and upon his 
invitation eocpress or implied," Such a visitor is entitled to 
expect that the occupier shall on his part use reasonable care 
to prevent damage from unusual danger of which he knows 
or ought to know. The facts in Indermaur v. Dames were 
these : A journeyman gasfitter in the service of a patentee 
went on to a sugar refiner's premises to inspect some fittings, 
in accordance with a contract between the patentee and the 
refiner. A shoot on a level with the floor, used in connection 
with the business, was open, and without any fault on his part 
the fitter fell down it. On the principles above laid down it 
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was held that the shoot, although it was necessary to the 
business to leave it open at certain times, was from its nature 
unreasonably dangerous to persons not usually employed 
upon the premises, but having notwithstanding a right to go 
there, and that consequently the plaintiff was entitled to 
recover. 

John V. Bdton was decided on similar principles. A. L. R. 5 C. P. 
agreed to carry B. from M. to L. The mode of tnmsit 
provided was that B. should come on to a hulk lying in M. 
harbour, and wait for the steamer to L. On the hulk, close to 
a ladder down which B. had to pass to reach the steamer, was 
a large hatchway, which was left unguarded and unlighted, 
and B. fell through it and was injured. The hulk belonged 
to a third party, and A. had only acquired a right to use it 
for the purpose of embarking passengers on his steamer. It 
was held that although the hulk did not belong to him, yet 
he was responsible for hidden dangers, by reason of the 
invitation held out by him. 

On similar grounds the defendant was held liable in Mlioti 15 Q- B. D. 
V. 'RaXL, He had consigned coals in a waggon which he had 
hired from the Midland Waggon Company. The company 
kept their trucks in repair. The consignee's servant during 
the unloading wets injured in consequence of the insecure 
state of the waggon. The Divisional Court held that there 
was a duty laid on the consignor towards those persons who 
necessarily would have to unload or otherwise deal with the 
goods, to see that the truck or other conveyance is in good 
condition and repair so as not to be dangerous to such persons. 

Many of the railway cases already noticed fall within this An invitation 
class. It is important to notice the distinction between a wh^^a pexson 
man going into a shop purely on his own business, for ^^^g*^ 
example, to beg for a charity; and one who goes in on business, 
business in which the shopkeeper has any interest. And to 
entitle him to recover it is incimibent on the plaintiff to 
shew clearly that he was on the premises on the defendant's 
business. In Southcote v. Stanley the declaration alleged that i H. & N. 247. 



240 MENS REA. Chap. VH. { 3. 

the defendant, the proprietor of an hotel, " invited the plaintiflf 
to come as a visitor " ; that he had entered and had suffered 
injury from a glass door which had been improperly hung. 
This being consistent with his being a mere caller, and this 
not being disproved, he was held not entitled to recover. 

It will thus be seen that in the case of people invited the 
duty is a much wider one than in the case of volunteers or 
guests. The scope of it is that the person inviting most 
protect them from all unusual dangers. It does not seem 
necessary that the danger should be hidden, but it must be 
one that the defendant knew of, or, as a reasonable man, ought 
to have known of. The invitation may be express, it may 
be given by the owner of the property or his agents within 
the scope of their authority ; or it may be implied from the 
owner's acts, or &om his omission to do something he ought 
to do. Where, however, the invitation is implied from acts, 
such as opening a shop, the entry must be in some way con- 
nected with the defendant's business. 
R. 6 Ex: In Holmes v. North EcLstem By, Co. the consignee of some 

coals, with the permission of the station-master, assisted the 
railway servants in the delivery of his coals which had to 
be effected in an unusual way. While doing so he stepped 
on a flagstone which was in an insecure condition, and was 
injured. It was held that he was not a bare Hc^, but 
was engaged with the defendant's sanction in business of 
common interest to both parties. There was therefore a duty 
cast on the defendants that their premises should be in a 
reasonably secured condition. 

Leavmg gates open at a level crossing of a railway was held 
R.7H.U »>y «^e House of Ix>rds to be a tacit mvitation to the pubUc 
^^^^^^i^tj:NarihBaMemRy.Co.^r.Waniess. 

""^^ ^^^^^«--/f-away cases which fall under this 
n«at head. Their mam features are as follows- Th^ ^- T^ 

r ^ " * r°° ■■ *"' '^ »- -- o' «^ t^. 






t 



Chap. VII. § 3. NEGLIGENCE. 241 

overlapped the platform ; in descending from a carriage the 
plaintiff has either missed his foothold and been injured, or 
from insuf&cient light has jumped on to a heap of rubbish 
which has caused him some damage. It is not necessary to 
dwell on the arguments for and against holding the company 
liable, they will occur to the mind of every student. The 
only question for the Court in every case has been, Was there 
an implied invitation to alight ? K there was, then the com- 
pany is liable ; if there was not, then there is no liability. 
The rule would seem to be this : Bringing the carriage to a 
standstill at a place at which it is unsafe for a passenger to 
alight, under circumstances which warrant the passenger in 
believing that it is intended that he shall get out (but not 
that he will be carried beyond his destination if he does not), 
and that he may do so with safety, without any warning of 213. 
his danger (such as " keep your seats "), amounts to negligence • l. R, 7 c. P. 
on the part of the company for which an action may be ^^^' 
maintained. See Bridges v. North London By. Co. ;^ Cockle v, 66, 
SotUh Eastern By, Co,;^ Lewis v. Chatham and D&oer By. Co.;^ * L. R. 9 C. P. 
Welter v. London and Brighton By. Co.^ 

We now come to the important case of Heaven v. Pender, n q. B. D. 
to which we have already referred. The facts were as follow : 5f ^ , 

Case of goods 

The defendant was owner of a dry dock used for painting supplied to be 

and repairing vessels. A ship was docked, the contract supplier's 

between the defendant and the owner including the supply of Premises, 

the necessary staging and appliances for painting the hull, 

which were then handed over to the shipowner, and were out 

of the dockowner's controL The plaintiff was a workman 

employed by the painter who had contracted for the work : he 

was at work on the staging, when one of the ropes gave way, 

and he fell into the dock and was injured. With one slight 

variation, namely, that the property in the staging did not 

pass to the shipowner, the case to all appearance is on all 

fours with Winterbottom v, Wright, and so the Divisional [M/#,p.233.] 

Court considered it. There was a contract to supply an 

R 
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[ante, p. 930.] 



The dock- 
owner practi- 
cally invited 
the painters 
to use the 
staging. 



laHfe, p. 938.] 



article, and there was no express mention of the party by 
whom it was to be used as there had been in Langridge v. 
Levy ; although, as in the stage-coach case, it must have been 
obvious to the person supplying the article that it was to be 
used by somebody other than the contracting party. Cotton 
and Bowen, LL.J., however pointed out what is conceived to 
be a very accurate distinction. The defendant was the owner 
of a dock for the repair of ships, and provided for use in the 
dock the stages necessary to enable the repairs to be carried 
out, " and the stages which were to be used only in the dock 
were appliances provided by the dock-owner as appurtenant 
to the dock and its use." Thus the contract for the supply of 
the staging disappears, and people who came to the vessel to 
paint or repair her, and in so doing to use the appliances 
provided for them, although provided by contract between 
the dock- and the ship-owner, came to the dock for business 
in which the dock-owner was interested ; and therefore in the 
opinion of the learned Lords Justices they " must be considered 
as invited by the dock-owner to use the dock and all appli- 
ances provided by the dock-owner as incident to the use 
of the dock." To this position the law which we have already 
considered is easy of application. The defendant " was under 
an obligation to take reasonable care that at the time the 
appliances provided for immediate use in the dock were pro- 
vided by him they were in a fit state to be used — ^that is, in 
such a state as not to expose those who might use them for 
the repair of the ship to any danger or risk not necessarily 
incident to the service in which they are employed." 

In iTidermaur v. Dames the premises were at the time of the 
accident under the control of the defendant. In this case the 
stage had passed out of the control of the dock-owner. Apply- 
ing the foregoing principles, when it was shewn that the defect 
existed at the time the stage was provided, the two cases 
become precisely similar. 

If the stage had been supplied by another contractor, it 
seems clear that this reasoning woiQd not apply to an action 
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against him: and consequently the actual decision of the 

Court of Appeal leaves untouched WtTUerbottom v. Wright [««//. pp: 93*. 

and George v. Skivington, 

It is impossible^ however, to pass over the important judg- Judgment of 
ment delivered by Brett, M.R, although the rest of the Court ' 
refused to accept the principle he laid down. The learned 
Judge considering that the duties under every set of circum- 
stances were determined by the relation in which the parties 
stand to one another, and that whether the case were one of 
collision, or one of carriage, or any other, there must be one 
uniform standard of duty, or one proposition equally applicable 
to all cases by which the defendant's liability can be judged. 
"The proposition which the recognised cases suggest, and 
which is, therefore, to be deduced from them, is that whenever 
one person is by circumstances placed in such a position with 
regard to another that every one of ordinary sense who did 
think, would at once recognise that if he did not use ordinary 
care and skill in his own conduct with regard to those cir- 
cumstances, he would cause danger of injury to the person or 
property of the other, a duty arises to use ordinary care and 
skill to avoid such danger." This proposition undoubtedly The principle 
includes all the recognised cases of liability, and common gl^beyond 
sense at once accepts it as a reasonable one, but it cannot be ^^<^^^ <»ses. 
denied that no case has ever gone to the same length. Many of 
the cases are not such reliable guides as they might otherwise 
be had they not been decided on technical points of practice ; 
many have gone ofiF on the insufficiency of the declaration, 
the decisions in fact being that no duty was alleged, not that 
no duty existed. Even WirUerhottom v. Wright, the stage- [«i/^, p. aaa.] 
coach case, is not quite so satisfactory as it might be, because 
"the declaration relied too much on contracts entered into 
with other persons than the plaintiff." But it is clear that 
that decision as generally imderstood contradicts the above 
proposition, or would have been overruled had the full Court 
of Appeal accepted it; and the same remark applies to the [««/#, p. aai] 
telegraph cases. 

R 2 
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General rule. 



As it at present stands the law cannot be stated in any other 
way than this : Where a contract is made, the duty created 
by it is towards the contracting party, and towards any one 
expressly mentioned by the terms of the contract. The propo- 
sition that a duty is raised towards those whom the contractor 
as a reasonable man would expect to be affected by it, for 
example by using property sold, is recognised in America, but 
at present cannot be said to be English law. 



Accidents to Servants on Master's Premises, 

The greater part of the law relating to the liability of a 
master for accidents to his servants has been consolidated 
by the Employers' Liability Act of 1 880 (43 & 44 Vict c. 42). 
There seems to be no doubt, however, that some part of the 
Common Law remains untouched. For a careful and accurate 
summary of the effect of the Act on the Common Law the 
reader cannot do better than study the analysis given by 
Mr. Macdonell in his Law of Master and Servant [p. 657]. 
Other duties are laid on the master by statute, such as the 
duty to fence, a subject we have already considered 

Beyond this the duty of the master towards his servant is 
the same as it is to those who have a right to resort to his 
premises, or use his materials for his work ; and the rule 
as to them would be the same as it is with regard to 
customers. 
2 H. & N. 213. It will be sufficient to refer to one case, Eoberts v. Smith, 

The defendants employed a labourer to erect a scaffold. The 
materials were in a bad condition. The labourer broke 
several of the putlogs in trying them, but his employer told 
him to break no more as they would do very welL The man 
used those which seemed sound; one of them however broke, 
and the scaffold gave way, and the man was injured. The 
Court held that there was evidence to go to the jury that the 
defendant had been guilty of negligence in not seeing that 
proper materials had been supplied. 



Outside the 
Act the rule 
as to servants 
IS the same as 
to customers. 
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It was said by Martin, B., that this duty was not con- 
tractual, although in many cases it is treated as such: J!t% 3H.&N.445. 
V. Bcucendale, 

The defence of "common employment," is now almost "Common 
entirely within the statute ; it will therefore be suflScient to *"^ ®y™«" 
give the accepted definition of what constitutes a common 
employment. 

"When the two servants are servants of the same master, Definition, 
and where the service of each will bring them so far to work 
in the same place and the same time that the negligence of 
one in what he is doing as part of the work which he is 
bound to do may injure the other whilst doing the work 
which he is bound to do," the servants are said to be engaged 
in a common employment (Brett, L.J., Charles v. Taylor,) 3 C. P. D.496. 

The common master is of course essential, and therefore 
where one of the men is working for a contractor and the 
other for the person for whom the contractor is doing the 
work, no question of common employment arises : See JRourke 2 c P. D. 205. 
V, White Moss Colliery Co, 

§ 4 Contributory NEGuaBNCB. 

We have now to examine what acts on the part of the 
plaintiff will excuse the defendant from liability in respect of 
his own negUgent act: how far the plaintiff may contribute 
to the accident and still be entitled to recover. 

The theory on which the defendant is absolved from liability Rules as to 
has been very aptly said to flow directly from the principle of n^iivleSj!^^ 
remoteness of damage, and the rules as to contributory negli- flow from 
gence will be found to tally in all respects with that principle, remoteness of 
A man is liable for all the consequences of his acts however °^^^ 
far they may extend tmtil some fresh cause intervenes and 
diverts those consequences into a fresh channel : unless he 
knew or ought to have foreseen that this fresh cause was likely 
to arise. 
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L. R. 4 C. P. 

739. 



Use of the 
word "negli- 
gence ** 



No breach of 
duty towards 
defendant, 
bat failure to 
behave as 
prudent man. 



18 C. B: N. S. 

584. 

L.R.lEx:i3. 

Examples in 
level crossing 
cases. 



Indeed^ in Adams v. Lancashire and Yorkshire By. Co., the 
qaestion was treated as one of remoteness of damage. The 
door of a railway carriage had opened several times of its own 
accord. There was room in the carriage for the plaintiff to 
sit away from the door, and the train would have stopped in 
three minutes at a station. In endeavouring to shut it for 
the fourth time he fell out and was injured : and it was held 
he could not recover, because the natural resxilt of the com- 
pany's negligence was personal inconvenience only. 

Some little difficulty arises however as to the use of the 
word " negligence/' which at first sight seems not to be used 
in the strict sense to which we are now accustomed. Instead 
of the neglect or omission to perform a duty owing to some 
one else which is implied in legal negligence, we find the word 
used as nearly akin to carelessness, or want of ordinary and 
common care and caution. Very little difference however in 
fact exists. In cases of legal negligence the proof that a legal 
duty existed, and that it had been violated, was, as in all other 
torts, essential. But where this duty was not clearly defined, 
where any new set of circumstances required the consideration 
of the Court, there the duty had to be ascertained by making 
the inquiry " What would a prudent man have done under the 
circumstances ?" So in the case of contributory negligence 
the inquiry can only be " Did the plaintiff act as a prudent 
man under the circumstances ?" That is the test of what he 
ought to have done ; and thus it appears that the test is in 
both cases the sama 

No better example of the reasonable man test can be found 
than the level crossing cases, Bilbee v. London and Brighton 
By, Co. and Stvhley v. North Western By. Co. The point 
submitted to the Court was that there was a duty on the part 
of the railway to put a man to warn people attempting to cross 
that a train was approaching. But this was tested by another 
inquiry, whether a reasonable man would require this protec- 
tion. In the first case, where there was an abrupt turning or 
tunnel so that the person could not see the train coming, the 
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Court thought that it was not contributory negligence for the 
plaintiff to cross the line ; but in the second, where a person 
could see 30x5 yards in each direction, the person crossing was 
held guilty of contributory negligence. 

The leading case on the subject is TuffY. Warman. The 26 L. J: C. P. 
judgment of the Court was delivered by Wightman, J., and ^ ^' 
has always been cited as an accurate exposition of the law. 322. 
" The proper question for the jury is whether the damage was Plaintiff can- 
occasioned entirely by the negligence or improper conduct of ^ neg^rgence 
the defendant, or whether the plaintiflf himself so far con- contributed to 

^ the acadent, 

tributed to the misfortune by his own negligence or want of 
ordinary and common care and caution that, but for such 
negligence or want of ordinary care and caution on his part, 
the misfortune would not have happened. In the first case 
the plaintiff would be entitled to recover : in the latter not : 
as but for his own misconduct the misfortune would not have 
happened. Mere negligence or want of ordinary care or unless defen- 

dant w ftg 

caution would not however disentitle him to recover, unless negligent in 
it were such that but for the negligence and want of ordinary ^^^ phumi^s 
care and caution the misfortune would not have happened; negligence, 
nor if the defendant might by the exercise of caution on his 
part, have avoided the consequences of the neglect or care- 
lessness of the plaintiff." 

The rule, it will thus be seen, consists of two parts. The 
first is the simple proposition that the plaintiff in an action 
for negligence cannot succeed if the jury find that he has 
himself been wanting in ordinary care, and if this want of 
care has contributed to cause the accident. The second is a 
modification of it ; although the plaintiff has been guilty of 
negligence which has in fact contributed to the accident, yet 
if the defendant could in the result, by the exercise of ordi- 
nary care and diligence, have avoided the mischief which 
happened, the plaintiff's negligence will not excuse him. 
(Lord Penzance, Badley v. North Western By. Co,) Of this i App: Ca: 
modification the well-known case of Dames v. Mann affords Jq^^^m. & w. 
the best example. The plaintiff had left an ass fettered in 584* 
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e,g.^ driving the fore-feet in the highway. The defendant in broad day- 
over a donkey o ./ 

tethered in the light drove over it The Court held that although the ass 
dayt^. * ^^ ^ ^^ highway by the plaintiffs negligence, yet that was 

no answer to the action unless its being there was the imme- 
diate cause of the accident The defendant was still bound 
to go along the road at such a pace as would not be likely to 
cause mischief. 
II East 60 In the earlier case of Butterjldd v. Forrester^ a pole was 

placed across the street, and the plaintiff riding violently 
down the street in broad daylight came in contact with it and 
was injured. Assuming that the pole was not an obstruction 
to the whole street, it would appear on the authority of the 
donkey case that the owner of the pole coxild have brought 
an action against the rider. But the action was brought by 
the rider against the owner of the pole ; and it was held that 
he could not recover because he might " by the exercise of 
ordinary care have avoided the consequences of the defend- 
ant's negligence." 
We have therefore these two propositions : — 

L The plaintiff cannot recover if with ordinary care he 
coTild have avoided the defendant's negligence. 

ii. The plaintiff can recover if the defendant with ordinary 
care could have avoided the plaintiffs negligenca 

In other words the. plaintiff will be held guilty pf con- 
tributory negligence if with ordinary care he could have 
avoided the accident ; the plaintiff will be held not guilty of 
contributory negligence if with ordinary care the defendant 
coTild have avoided the accident ; that is to say, the defendant's 
negligence remains without excuse. 
5 E. & B. 849. It is important to notice the decision in CasweU v. Worthy 
Case of to which apparently either of the above rules would apply, 

machineiy. Machinery was, contrary to the statute, left unfenced. The 

plaintiff was told not to touch it ; he touched it and set the 
machinery in motion, and, in consequence of its not being 
fenced, was caught and injured. It was held he could not 
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recover. Having been informed of the danger it was clear 
he conld with ordinary care have avoided the accident ; so 
too with ordinary care (by fencing, which is the statutory 
provision as to the amount of ordinary care requisite) the 
defendant could have avoided the consequence of the plain- 
tiflfs negligenca The case can therefore only be solved by 
the ordinary rule of remoteness of damage as to the interven- 
tion of a new human agency. But could it not be said even 
to this, that a man might very reasonably anticipate such an 
accident happening ? The case possibly resolves itself into 
one of a class in which the question, although based on the 
same principle, assumes a somewhat different form. This 
question is not whether with ordinary care the plaintiff could 
have avoided the defendant's negligence, but whether what 
he did was justifiable under the circumstances, justifiable, 
that is, according to the prudent man test. If it was justi- 
fiable then it was such an act as must have been reasonably 
within the contemplation of the defendant ; and this brings 
us round again to the principle of remoteness of damage. 

In Oee v. Metropolitan By, Co. the plaintiff was leaning l. r. 8 Q. B. 
against the door of his compartment, when the door opened and ' 
he fell out. It was held that he could recover, because his act 
was not a negligent one, that is, not one which a reasonable 
man careful of his own safety would not do ; and that he was 
justified in assuming that the company's servants had done 
their duty by fastening the door. This case is obviously dis- 
tinguishable from Adams v. Lancashire, &c., By, Co,, as all [«»//, p. 946] 
the judges pointed out. 

On the other hand, in Wyatt v. Oreat Western By, Co,, the 6 B. & S. 709. 
plaintiff's act was held unjustifiable. The gates at the rail- 
way crossing were, in conformity with the statute, shut across 
the road. There being no porter there the plaintiff opened 
them himself, and while driving across was injured by a 
train. 

I Stsrlc* ^o^ 

In Jones v. Bence, the plaintiff having been damaged hy ' ''* 

jumping off a coach when the horses were running away and medics may 
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be adopted to the reins had broken, Lord Ellenborough at Nisi Prius told 

avoid extreme ^ 

and real the jury that the question for them to determine was " whether 

jumping off^' ^® ^^ placed in such a position as to render what he did a 
coach. prudent precaution for the purpose of self-preservation." " It 

is sufficient if he was placed by the misconduct of the defen- 
dant in such a situation as obliged him to adopt the alternative 
Bat not to of a dangerous leap, or to remain at certain periL" But if 
daneereT*^ the act resulted from a rash apprehension of danger, which 

did not exist, and the injury which he sustained was to be 
attributed to rashness and imprudence, he woiQd not be 
entitled to recover. 

This it is conceived is an accurate statement of the law, and 
49 L. J: Q. B. fully meets the difficulty suggested by Bramwell, L.J., in Lax 

V. Mayor of Darlington (i). He reviewed the railway cases 
ianif, p. a4o.] wMch wc havc already considered under the head of " invi- 
tation to alight," coming to the conclusion that where there 
is no such invitation it is the passenger's duty to " remain in 
the train, allow himself to be carried on beyond his destination, 
and then sue the company for damages because they failed 
in their duty of supplying proper accommodation at their 
station." The other case suggested seems entirely met by 
Lord EUenborough's summing up : " If a man were unlawfully 
detained by being shut up at the top of a house, he un« 
doubtedly would not be bound to stay there, but if he were 
to jump out of window and break his leg he woxild not be 
entitled to recover for that injury." It is submitted that 
under certain circumstances he might, if the jury found he 
was in so doing acting as a reasonable man would. For 
example, if the house were on fire, and he endeavoured to 
jump into a blanket held to catch him by the firemen. His 
12 Q. B. 439. lordship was however criticising Clayarda v. Dethick, There 
the defendants, who were Commissioners of Sewers, had made 

(i) The facts were as foUows: there was a statue in a cattle market 
romid which the corporation had put some iron railings; these were so 
low that a cow tried to jump them and was spiked. The owner reoovered 
its yalne. 
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a dangerous trench at the only entrance to a mews, putting up 
no fence and leaving only a narrow passage on which they 
heaped rubbish. A cabman bringing his horse and cab out of 
the mews to proceed on his day's work endeavoured to get 
them over the rubbish, but his horse fell and was killed. 
The jury found he had not acted imprudently, under the 
circumstances, and the Court refused to interfere with the 
finding. It is submitted, notwitlistanding the above criticism, 
that the case is good law. 



§ 5. Identification. 
The discussion of the subject of contributory negligence identification 

** . . of passengers 

usually concludes with a note on a doctrine peculiar, we with drivers, 
believe, to English law, which is known as Identification or 
Imputability. More fully it means the identification of a 
passenger with the driver of the vehicle in which he is travel- 
ling, or with the person under whose control he is at the time 
of the accident; or the imputability of the passenger with 
the contributory negligence of the driver or other person. 

The leading case on the point is Thorogood v. Bryan, The 8 C. B. 115. 
case was shortly this : A collision had occurred between two 
carriages through the equal negligence of both drivers, so 
that neither owner could recover against the other. But in 
an action by one of the passengers against the owner of the 
other carriage it was held that the action would not lie, 
because every passenger who selects a conveyance in which 
to ride identifies himself with the driver of it, and his only 
remedy is against his own driver or his master. 

This decision has given rise to much controversy. An able Comments on 
note by the editor of Smith's Leading Cases [voL I. p. 302], ^^^ '^^^^^°°- 
was thought for some time to have exposed the fallacy con- 
tained in it, more especially as the reasoning of the note was 
approved by Williams, J., in Tuffy, Warman; and as Dr. Lush- iante, p. 347.] 
ington in The Milan said that he declined to be bound by it, i Lush: 388. 
because he knew upon inquiry that it had been doubted by 
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high authority, and was not reconcilable with other prin- 
L. R. 10 Ex: ciples laid down at common law. But in a more recent case, 
*^* Armstrong v. LanccLshire and Yorkshire By. Co,, Bramwell and 

Pollock, BE., both considered themselves bound by it, adding 
" though it must not be supposed that we are dissatisfied with 
that decision.'' 

Pollock, B., was careful to point out the extent of the 
identification. It does not mean that by selecting the omni- 
bus the passenger had so acted as to make the driver of it 
his agent, but that for the purpose of the action, he must be 
taken to be in the same position as the owner of the omnibus 
or his driver. 
Eztensioii of The principle may therefore be put in this way, the defen- 
contiiEutory ^aut is not liable for negligence if the accident has been 
negligence. brought about by contributory negligence of some other party 

under whose control the plaintiff was at the tima 
28L.J:Q. B. Under the rule as thus stated would come the case of 
So a child is ^^^^^ ▼• North Eastern By. Co,, where it was held that a child, 
identified with ^^jj regard to contributory negligence, was identified with 

its grandmother who accompanied it Of course it would be 
impossible to say in such a case that the child had selected 
its grandmother to cany it Even in this case there seems to 
have been some doubt in the minds of the Court Cock- 
bum, C. J., said, " The railway company must be taken I think 
to have admitted the child as a passenger subject to its being 
duly looked after by the grandmother." Pollock, C.B., rested 
it on the ground of the contract with the grandmother, a not 
very satisfactory one. For if I take a ticket for a friend, and 
an accident happens through the negligence of the company, 
could it be said that my Mend could not recover because 
my negligence had contributed to the accident? The case 
put by the Chief Baron seems to shew that he had in his 
mind the question of joint tortfeasors under which the case 
might reasonably be thought to fall. In the hypothetical 
case put it seems clear that my friend could recover against 
me and the company as joint tortfeasors : and it is difficult 
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to see why the child could not by his next friend treat his 
grandmother and the company in the same way ; nor the 
passenger the owners of the rival omnibuses. 

It is to be noted that in two other cases decided the year gat the con- 
after ThoTogood v. Bryan, the exact contrary was held. In ^^ *^ ^^^^ 
Rigby v. Hewitt the omnibus on which the plaintiflF was 5 ex: 240. 
travelling was racing with another, in consequence of which 
the accident to the plaintiflF happened. The point was ex- 
pressly argued on the motion for a new trial "that if the 
mischief was in part occasioned by the misconduct of the 
person driving the onmibus on which the plaintiff was, the 
defendant could not be responsible." Pollock, C.B., refused 
to adopt the principle, and referred again to the point with 
satisfaction in the subsequent case, Greenland v. Chaplin, 5 Ex: 243. 

The same point was raised by Bridge y. Grand JuTiction 3M.&W.244. 
By, Co,, but the decision is very technical, and it has 
generally been considered to be no authority to help us in 
the discussion. 

Child V. Seam was decided on a principle outside Thoro- L. R. 9 Ex: 
good V. Bryan, although identification entered into it. It will ' ^ 
be seen that there was there a breach of a statutory duty on 
the part of the railway company in not maintaining proper 
fences, consequently the true ground of the decision must be 
that there was no negligence at all on the defendant's part : 
consequently nobody could have recovered against the owner 
of the pigs : and the fact that the servant can be in no better 
position than the master, when he is using the master's 
property for the master's purpose, is really beside the true 
point in the case. 
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CHAPTER VIIL 



Of Fraud, 



Liability for 

voluntary 

injuries. 



Objects of 
fraud are 
varied. 



Remedies are 
also varied 
in tort 



In contract 



Passing from involuntary acts and negligence, we come to 
the consideration of two states of mind known as fraud and 
malice, in which there is not only a voluntary act, but also a 
voluntary injury. 

First, as to Fraud, it may be active or passive, misstate- 
ment of actual facts, or suppression of material facts. At 
common law either form of it is usually termed deceit. 

False statements may be made with the intention, express 
or implied, of inducing another person to do acts (i.) to him- 
self, or made without reference to any other specified person ; 
(ii.) to other specified persons, such as giving credit ; (iii) to 
the person making the statement; the result in this case 
being nearly always a contract between the two parties. 

The remedies for fraud are various. In all these three 
cases the fraud constitutes a tort, and the remedy in tort is 
an action for deceit. 

But where a contract has been entered into with the person 
who has made the statement there are other remedies ; the first, 
by suit to rescind the contrckct ; the second, by defence to an 
action for specific performance of the contract, or for damages 
for breach of contract. These two remedies have certain 
rules specially applicable to them, but these are part of the 
law of contract and do not fall within our province. 

The question to which we must direct our attention is 
whether there are any general and universal principles of 
fraud applicable to the three cases, or consequences of the 
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fraud ; and whether they are also equally applicable to the 
three forms of redress. 

In dealing with the subject we must not, however, lose sight 
of the first principle of the law of torts : the necessity that 
there should be a right violated, or a duty broken. 

The questions are in form as follows : 

Is there any duty to speak the truth — (a.) Where there Forms which 
is a reasonable expectation that others will act upon it; the right take. 
(J.) Where there is an intention that others shall act on 
voluntary statements made to them ; (c.) Where there is an 
intention that others shall act on answers given to questions 
asked by them ? 

Or again, 

Is there any right to have the truth spoken — (a.) In state- 
ments not made expressly to me ; (&.) In statements volun- 
teered to me ; (c.) In statements made in answer to my 
question ? 

(i) 

We will first consider the liability for damage resulting 

from false statements made with the intention, express or 

implied, of inducing another person to do acts on his own 

behalf, or made without reference to any other specified person. 

Let us take a simple case. I have in a conspicuous place 

in my house a clock which is an hour slow. A person taking simple ex- 

his time from it loses his train and has to hire a carriage, u^^iiit^fo^'*" 

Assuming the damage to be within the rules as to remoteness, misleading 

. . stotement 

it 19 impossible, on the bare statement of the facts, even to 
contemplate the possibility of my being liable. At the same 
time it may be said that under certain circumstances I might 
be liable. We may ascertain from the decided cases what 
ingredients must be added to complete my liability. 

In Bailey v. Walford the plaintiff sent to the defendant 
some samples of printed handkerchiefs with a view to obtain- 9 Q. B. 197. 
ing orders from him. The defendant told him that the design Simple ex- 

^ . *=* ample of 

he had printed was a registered one, and that the owner of it liability for 
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misleading was going to proceed against him for an injunction. The 

' plaintiff, in consequence, was put to considerable expense in 

proceeding to London to make inquiries. The statement was 

false. Another element of damage was that the defendant, 

having delayed the plaintifiTs manu&cture, made use of the 

design himself, and obtained the command of the market 

which the plaintiff would otherwise have had for his wares. 

with know- There was an averment that the defendant knew the state- 

falsity. ment was false, and that he knowingly and wilfully uttered 

it ; and the Court held that the plaintiff had stated a good 

cause of action. Here the statement was made expressly to 

the plaintiff. 

5 E. & R S6a In Benton v. Great Northern By, Co. the company adver- 

Cases of ad- Used, in their time-tables that a train would run to Hull at a 

▼ertisements. 

,,. certain hour; the plaintiff made Ids arrangements accord- 
To the public ' r o 

genendiy. ingly, but there was no such train, and he sustained damage 

in consequence. The company was held liable for having 
knowingly made the false representation. 

L. R. 9 Q. B. In Richardson v. Silvester the defendant had inserted in a 

^ newspaper an advertisement that a certain farm was to be let 

with immediate possession. The plaintiff went down to see 
the farm, and incurred expense in examining the property. 
The defendant knew at the time he inserted the advertisement 
that he had not the power to let the £um, and that it was not 
to be let The Court held that this amounted to a false 
representation. " It was a false statement knowingly made 

To a certain and published in order to be read by persons who would be 

class of the 

pablic. likely to be tenants of femns, and the natural consequence 

would be that a person who was desirous of becoming a 

[Blackbiini,j.] tenant would, upon reading the advertisement, incur expense 

in looking at the fSEtrm, and this, it is alleged, is what the 

imnu, p. 9ss^ plaintiff did." This case carries us £Euther than Bailey y. 

TTalford in two particulars. First, the statement was not 
made expressly to the plaintiff. As to this the Court adopted 

iamie, p. 67} the dictum in Swift v. Winterbotham, that " it is sufficient if 

the representation is made to a class of whom the plaintiff is 
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one, or even if it is made to the public generally with a view of 
its being acted on, and the plaintiff, as one of the public, acts 
on it and suffers damage thereby." And, secondly, and inti- 
mately connected with this point, is the statement that the 
plaintiff's acting upon it is the natural consequence of the 
statement. This really introduces the element of the reason- Application 
able man again; because it cannot be supposed that anybody pniSnt^man. 
going down casually or from motives of curiosity to see the 
property could get a day's holiday at the expense of the 
advertiser of a fake statement. It is suggested that the 
plaintiff's honafide desire to purchase the property at a reason- 
able price is also an essential ingredient to the action. We Desire to 
thus obtain an afi&rmative answer to this question: Is it not Purchase 

*- essential to 

a reasonable thing to expect that intending purchasers such an action. 
will come down to inspect property advertised for sale ? (i). 
Consequently, there is a duty towards them to speak the 
truth in statements made or published, which are either in- 
tended for them to see, or which it is extremely probable that 
they will see. 

If we take such a case as the following, it will be seen at Hypothetical 
once what an important bearing this question of the prudent *^***' 
man has upon the subject A sporting paper knowingly puts 
in its windows the name of the wrong horse as the winner 
of the Derby : a person seeing this announcement pays a bet 
which he had in fact won. In an action against the editor of 
the paper for a false representation, the question for the jury 
would be. Did he act as a reasonable man in relying on the 
statement and paying the bet ; or, should the editor as a 
reasonable man have foreseen such a consequence ? 

(i) The case most be distinguiBhed irom Harris y. Nickerson, which L. R. 8 Q. 6. 
apparently resembles it Borne famihire adycrtised to be sold at a public 286. 
auction was withdrawn. The plaintiff had a commission to buy the furniture 
and sought to reooyer damages for loss of time and expense of journey ; judg- 
ment was glyen for the defendant, the ground of the decision being, as 
stated by Archibald, J., that there was no allegation of false or fraudulent 
misreprt'sentation. That is to say, there was no knowledge at the time of 
advertising that the sale would not take place. It is to be obseryed too in 
the case that the plaintiff had bought some other lots. 
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4 H. & N. 538. 



Case of a 

statement 
made with 
intention of 
its being cir- 
culated. 



Ingredients of 
fraud gathered 
from foregoing 



Benefit to 
person making 
statement 
immaterial. 



Same prin- 
ciples apply 
to all three 
cases. 



" It would be a strong thing," said Bramwell, B., in Bedford 
v. BagshawCy " to hold that if a man makes a verbal untrue 
statement to any person, as, for instance, that the shares in a 
particular company are a valuable security, if that person 
buys and recommends his friends to buy, that he is to be 
liable to any one who buys on the faith of such representa- 
tion." But in that case the defendant, one of the directors of 
a company, falsely and fraudulently caused it to be repre- 
sented to the Committee of the Stock Exchange that their rules 
had been complied with, and thereby procured a settling day 
to be appointed and the shares to be quoted in the official 
list The plaintiff knowing of the rule believed it had been 
complied with, and bought shares in consequence ; the shares 
were valueless, and he was held entitled to recover his loss from 
the defendant director. Baron Bramwell added to what has 
been already quoted : " But it is not a bad rule that a person 
who makes a fraudulent representation, which is intended to 
be generally circulated, shall be liable to any person injured 
by acting upon it" (See the remarks on this case and Bag- 
shawe v. Seymour, post, page 264.) 

It will thus be seen that there are three ingredients of 
fraud : first, a statement false in fact made to the plaintiff 
directly, or to him as one of the public, or to him indirectly 
through the medium of another person's acts or words : 
secondly, a knowledge of its falsity : thirdly, a feeling which 
in some cases is a hope that the person to whom the state- 
ment is made will act upon it, in other cases is a hope that 
some one may act upon it, and in others again amounts to 
no more than a carelessness whether any person hears the 
statement, and hearing it acts on it, or not 

Benefit to the person making the statement is entirely 
absent : there must however be damage to the plaintiff, but 
of this we shall speak more fully later on. 

(ii) 

If these ingredients are necessary to the first case, they 
are a fortiori necessary to the second and third cases ; for it 
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is obvious that the only difference between them and the 
first case is a more definite or precise intention to influence 
the plaintiff's acts, and to direct the consequences of those 
acts : in the second case, to affect a third party : in the third, 
to affect the speaker himself. 

The usual way in which the second case arises is where a Usual form of 

second CASe IS 

person is induced to give credit to a third person, the state- obtaining 
ment made being as to his solvency : and as to this Pasley v. "^^ for third 
Freeman is the well-known leading case. 2 Sm: L. C. 66 

Joseph Freeman, intending to deceive and defraud John [^^^'J- 

_^ . Declaration 

Pasley, did wrongfully and deceitfully encourage and per- mPasiiyy. 
suade the said John Pasley to sell and deliver to John ^^'^^"' 
Christopher Falch divers goods, wares, and merchandises upon 
trust and credit: and did for that purpose then and there 
falsely, deceitfully, and fraudulently assert and affirm to the 
said John Pasley, that the said John Christopher then and 
there was a person safely to be trusted and given credit to in 
that respect, and did thereby falsely, fraudulently, and deceit- 
fully cause and procure the said John Pasley to sell and 
deliver the said goods, wares, and merchandises upon trust and 
credit to the said John Christopher. 

In the elaborate judgments the above principles were Collusion 
approved : one further point was also made, that collusion b^ne^ted^ot 
with the party credited was not necessary. The duty as to essential, 
answering a question as to a third party's credibility was 
also noticed : " It is said that the plaintiff had no right to ask Nature of 
the question of the defendant. But all that is required of a swering*"' 
person in the defendant's situation is that he shall give no q^icstions. 
answer, or that, if he do, he shall answer according to the 
truth as far as he knows." The point emphasised was however 
the knowledge of the falsity, for therein lies the fraud. 

It is however very difficult to fix knowledge : for however Knowledge 

of falsitv 

strong the assertion may be, without this knowledge the state- essential : no 
ment can only resolve itself into an opinion. In Haycraft v. 1**^^^^ ^^^ 
Creasy the statement was : " I can positively assure you of 

s 2 
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expression of 
opinion. 



my own knowledge that you may credit him (Eobertson) to 
any amount with perfect safety." There was no actual know- 
ledge that the statement was false, and consequently the 
Court held that it was impossible that there should be an 
intention to deceive. Wherever, therefore, the statement, in 
spite of the language used, can be construed into an opinion, 
the falsity of the statement is immaterial^ and no liability 
will attach in respect of it. 



Person damni- 
fied may be 
the party 
spoken of : 
tnis is slander, 
or " slander 
oftiUe." 



Uf: pp. 305, 375.] 



5 Q. B. 820. 



The statement, or the answer to the question, may be adverse 
to the third party ; for example, that the person is not to be 
trusted. The person damnified in such a case will be the 
party who has been acted against, or refused credit : it is 
evident that the same principles as to falsity and knowledge 
are applicable. The tort is then generally called by another 
name : where it damages the reputation, it is Slander ; where 
it damages property, it is Slander of title. 

Collins V. Evans may here be cited as a simple case. Exe- 
cution had been issued by the sherifT against the wrong man : 
his instructions were received &om the plaintiff in the ori- 
ginal action, who honestly believed he was indicating the 
right man. It was held that no action would lie against him. 



Tme effect of 
Pasley v. 
Freeman is, 
if there is 
knowledge 
there is &ud. 



u M. & W. 
401. 

Enquiry as to 
liability for 
state of facts 
intermediate 
between 
knowledge 
and opinion. 



The true effect of Pasley v. Freeman seems to be that if 
there is knowledge there is certainly fraud. The question 
then arises whether it is absolutely correct to say that there 
can be no fraud without knowledge : that is to say, whether 
it is necessary to shew that the defendants knew the fact to 
be untrue, or whether a state of mind in the speaker, short of 
this will be sufiicient to support the action. 

In Taylor v. Ashton the following principle was laid down 
by Parke, B. : " But then it was said that, in order to con- 
stitute fraud, it was not necessary to shew that the defendants 
knew the fact they stated to be untrue ; that it was enough 
that the fact was untrue, if they communicated that fact for a 
deceitful purpose : and to that proposition the Court is pre- 
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pared to assent. It is not necessary to shew that the defen- 
dant knew the fact to be untrue ; if they stated a fact which Statement of 
was untrue (i) for a fraudulent purpose, they at the same without belief 
time not bdieving that fact to be true, in that case it would f^^^ ' 
be both legal and moral fraud" 

This case therefore carries us one step further, and estab- 
lishes liability on something less than absolute knowledge of 
the falsehood : an absence of belief in its truth. And from 
this the duty may be deduced, that if a man will speak to 
another so as to influence his conduct (whether to himself or fore to say 
to another person), he must at least be careful to speak only bdle^S^tobe 
such things as he believes to be true. *™«' 

But so far as we have gone at present we do not find any 
trace of a duty to ascertain before speaking whether that 
which a man is going to speak is true or false. This is some- But must 
times put in another form, whether a man takes upon himself ^^^iJi^^J 
to warrant the truth of that which he asserts, or at least to or wMrant its 

' truth? 

warrant his own belief in its truth. 

There is a most remarkable dictum of Lord Cairns in the 

Beese River Mining Co. v. Smith, which is as follows : "I L. R. 4 H. L. 

think it may be quite possible, as has been alleged, that * ^' 

they (the directors) were ignorant of the untruth of the state- Lord Caims* 

ments made in their prospectus. But I apprehend it to be SJ^fnt is"* 

the rule of law, that if persons take upon themselves to make ®^ universal 

^ ^ application. 

assertions as to which they are ignorant, whether they are true 
or untrue, they must, in a civil point of view, be held as re- 
sponsible as if they had asserted that which they knew to be 
untrue. Upon that part of the case, my Lords, I apprehend 
that there is no doubt." 

It is perfectly clear that this is a very much wider proposi- 
tion than is warranted by Taylor v. Ashton, and it is doubtful [««^^,p- ««<>•) 
whether any other actual decision supports it ; the point in 
the case to which the principle was applied by Lord Caims 
being only as to the right of a shareholder to repudiate his 
shares on the ground of misstatements in the prospectus. A 

(i) "True "in the report. 
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person may be ignorant whether a statement is untrue or not, 
It may refer and at the same time he may believe it to be true. The 
iSs'^stat^^ " dictum may possibly therefore have to be taken in a somewhat 
ments. more restricted sense, and with reference only to what may 

be called reckless statements (i), and this would leave the 
rule as follows : If a man affirms that to be true within his 
own knowledge which he does not know to be true, or if he 
affirms that to be true which he does not believe to be true, 
either case falls within the notion of a fraudulent misstate- 
L. R. I Sc: & ment, or, as it is put by Lord Chelmsford in Western Bank of 
' * ^' ' Scotland v. Addie : " Supposing a person makes an untrue 
statement which he asserts to be the result of a bond fde 
belief in its truth, how can the bond fde be tested except by 
considering the grounds of such belief? and if an untrue 
statement is made upon a belief which is destitute of all 
reasonable grounds, or which the least inquiry would im- 
mediately correct, I do not see that it is not fairly and correctly 
characterised as misrepresentation and deceit." 

This perhaps is the more accurate statement of the law, and 
in it we find the duty again measured by the standard of the 
reasonable man. 
Special It would Seem that where the facts are peculiarly within 

reckless state- the Speaker's knowledge this test is easy of application. The 
Sets are^^* remarks of the learned judges during the argument in Jarrett 
(6 C. B. 319) V. Kennedy point to such a test, 
peculiarly « Cresswcll, J. : If a man undertakes to publish as true that 

within 

speaker's which he docs not know to be true, he is responsible if it 

knowledge : ^^^^^^ ^^^ ^^^ ^ ^ j^j^^ ^^^^^ qj . rj^^^ ^^ ^^^^^ ^^ 

is in a situation to know the falsehood of that which he 
publishes, and neglects to avail himself of the means of know- 
ledge that are within his power." 
sl^tation^of Under this principle may be explained the rule that if a 

1 2 £j^^ jQ^ (i) Lord Keuyon, C.J., in Hayeraft v Creagyy^ Lord Mansfield, O.J., in 

s r • 9A P^^^on ▼. Wataon^ and Maule, J., in Evans t. Edmunds^^ used lang^uage very 

^^V' 7 similar to tliis. Jessel, M.B., however, in Redgrave y. Hurd^* assumed that 

13 C. B. 780. ^jjjg dictum of Lord Cairns was only applicahle to cases of rescission of oon- 

* 20 Ch: D. I. tract ; as to which see po$t^ page 267 
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person represents himself as having authority to do an act authority 

which he has not got. and the other side is drawn into a ^^t^V 

contract, and the contract becomes void for want of such 

authority, he is liable for the damage which may result to the 

party who confided in the representation, whether the party 

making it acted with a knowledge of its falsity or not : Cherry L. R. 3 p. c. 

V. Colonial Bank of Australasia, The point was settled in ^Jtt o^ 

18 C. B. Job, 

BandaU v. Trimen ; and Collen v. Wright, where W. signed an g e. & B. 647. 
agreement as G.'s agent, whereby he agreed with C. that a 
lease of a farm belonging to G. should be granted to C. Both 
parties believed that W. had authority from G., but in fact 
there was none, and W. was held liable. 

In SmotU V. Uhery, however, a wife who had had authority lo M. & W. i. 
to contract for her husband, entered into a contract on his 
behalf after his death, of which she was ignorant. It was 
held that she was not liable, the revocation of her authority, 
of which she was ignorant, having been by act of God. 

An important question arises as to whether it is essential The mtentjon 
to his liability that the defendant should have intended the shonM act on 
plaintiff to act on the statement, that is to say, how far the ^«»^tement: 
third ingredient, noticed on page 259, is to be carried. 

In Tapp V. Lee the defendant apparently intended his state- (3B-& P. 3^70 
ment as a joke, because on hearing of what had occurred he re- 
marked : " I did not think you was such a cake (dupe)." The 
Court assumed that this statement was material as shewing /.^., as to a 
his intention thereby to obtain credit for his friend, that is, an made in joke, 
intention that the plaintiff shoidd act on it. But although 
material as proving fraud, it is not essential; because the 
absence of an intention to injure, as we have seen, does not 
affect the defendant's liability. As in all other cases, the test tested by the 
is whether the defendant as a reasonable man should have ^oMb?e 
foreseen the plaintiff's act as a probable consequence of the °'"*' 
statement, or whether the plaintiff himself acted as a reason- 
able man in believing the statement, and this whether the 
statement was intended as a joke or not 
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No Uabilihr to But the Courts have held that a reasonable man will not 

those to whom 

the statement expect people to act on the faith of his false representation 
addressed other than those to whom it is made expressly, or impliedly 

as through the medium of another person. This was decided 
[tf*/r, p. aso.] in Langridge v. Levy, a case we have already discussed on 

another ground. And the same point was decided in Peek v. 
L. R. 6 H. L. Oumey, where the House of Lords held that a person who 

has bought shares on the market on the faith of false state- 
ments contained in the original prospectus, has no cause of 
unless direct action against those who issued it, unless he can shew some 
cation to them direct connection between them and himself in the communi- 
is shewn. cation of the prospectus. Lord Chelmsford refused to adopt 
18 C. B. 903. the cases of Bagshawe v. Seymour, and Bedford v. Bagshawe, 
4H.&M.338. There seems however to be a very important distinction 

between these cases, which rests on the nature of a pro- 
spectus. The head-note to Peek v. Qumey puts the point 
very plainly. " The proper purpose of a prospectus of an 
intended company is to invite persons to become allottees of 
the shares, or original shareholders in the company. When 
it has performed this ofl&ce it is exhausted." The facts of 
the case seem to have been that neither the original prospectus 
(nor the advertisements of it) were seen by or were sent to the 
plaintiff; but that some time afterwards one of them fell into 
his hands, and on the faith of the statements contained in it 
he bought some shares in the open market. Lord Chelmsford 
said expressly that the plaintiff bought the shares upon the 
faith of a prospectus which he had not received from those 
Example of w^o were answerable for it. The false statement was there- 

communi- . 1 t» 1 

cation between fore not of SO wide a character as the one m the Bagshawe 
oAere to° cases. There it was made expressly to the Stock Exchange 
whom state- committee in order to obtain from them another statement 

ment not 

originally (which was practically therefore the defendant's statement) 

which was, from its nature, to be made to the public, not 
once, but for all the time the concern was going. And again, 
although the absence of intention to injure Ls not material, 
yet, as we have seen, the presence of that intention is of 
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itself almost sufficient to establish fraud ; and the intention 
to induce the plaintifiF as one of the public to do what in 
fact he did was apparent. Lord Chelmsford's distinction of 
Scott V. Dixon from the Bagshawe cases points to this prin- 29 L. J: Ex: 
ciple. In that case the plaintiff had bought shares upon the 
faith of a report made by the directors to the shareholders which 
contained false representations that the profits of the com- 
pany were sufficient for payment of the dividend, and that 
the shares were a safe investment for the money. But copies 
of this report were left at the bank, and were to be had by 
sharebrokers or any persons applying for it, who were desirous 
of information with regard to the affairs of the bank, with a 
view to the purchase of shares. On this ground the Queen's 
Bench thought the plaintiff entitled to judgment In Ger- 
hard v. Bates the plaintiff also recovered, having bought 2 E. & B. 476. 
shares on the faith of the original issue of the prospectus, 
which contained false statements. 

The case of Peek v. Criimey, beyond establishing what [««/', p- a64.] 
are the proper functions of a company's prospectus, seems to v\^.r^ 
point to a principle noticed by Mr. Bigelow, that a representa- ^ Jon'does" 
tion, whatever be its nature, cannot be supposed to continue not continue 

for ever 

for ever ; but that there is a reasonable time within which the 
plaintiff must act upon it so as to be able to rely upon the 
fraud. 

It is clear that where a representation as to the credit of 
another is made, the truth or falsehood of the statement 
must be judged by the state of that credit at that time. 

With regard to these cases it is only necessary to add that Application of 

"this species of action was dexterously intended to avoid terden*sAct. 

the Statute of Frauds " (Gibbs, C.J., AsJdin v. White) ; an jjolt, N. P. 

anomaly which was rectified by Lord Tenterden's Act (9 Geo* B^T* 
rV. c. 14, s. 6), which provided 

*' That no action shall be brought whereby to charge any person 
upon or by reason of any representation or assorance made or given 
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Warranty. 

\c/: notes to 
C'kandflor v.^ 
LopuSt in Smith's 
Leading Cases.] 



conceniing or rolating to the character, condnct, credit, ability, 
trade or dealings of any other person, to the intent or purpose that 
snch other person may obtain credit, money, or goods upon, unless 
such representation or assurance be made in writing, signed by the 
party to be charged therewith." 

(iii.) 

To the third da^s of cases, in which a contract with the 
party making the statement has been induced by it, the same 
broad rules apply. 

The question not unfrequently arises whether a statement 
made at the time of entering into a contract amounts to a 
warranty : " The rule of law being that every afSrmation at 
the time of sale of personal chattels is a warranty, provided 
it appears to have been so intended." This point, however, 
is beyond our present purpose. 

In the leading case of Chandehr v. Lopus the defendant 
sold to the plaintiff a stone, which he afiirmed to be Bezoar 
stone, but which proved not to be so. It was held that 
no action lay against him unless he either knew that it 
was not a Bezoar stone, or had warranted it to be a Bezoar 
stone (i). 

The rule as to deceit usually drawn from this case is that 
it is necessary for the plaintiflF to aver scienter. But the 
meaning of the scienter has been explained in the notes to the 
case in Smith's Leading Cases, and will be found to correspond 
with what we have already advanced. 

Other rcme- When, however, we come to contracts induced by the fraud 
contract in- of One of the parties to it, there are, as we have said, other reme- 
duced with ^^s bevond the action for deceit. That action would naturally 

person making ^ *' 

statement only be made use of to recover damages incurred in the 



I Sm: L. C. 

183 [8th ed:J. 



4 M. & Vr. 
651. 



(i) 60 in Ormrod v. Huth : there had been a sale of cotton by sample with 
a representation that the balk corresponded with the sample, but no warranty. 
The cotton was in fact of an inferior quality, but it had been falsely packed 
by the consignor, and the seller was ignorant of this ; he in fact believed in 
the truth of his statement It was held that no action for false representation 
would lie, but that the maxim caveat emptor must apply. 
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execution of the contract. The party deceived is allowed 
however to bring a suit for rescission of the contract, or to 
defend successfully an action for specific performswice or for 
damages for non-performance. These remedies do not con- 
cern our study of the Law of Torts. It is interesting however 
to note that with regard to these remedies introduced by thia 
third class, knowledge of the fraud entirely disappears, on Knowledge oi 
the principle that a person is not allowed to retain a benefit /ppears? 
which he has received in consequence of an error of his own, 
however innocently committed. 

It is, perhaps, somewhat of an anomaly that this rule 
should not extend to all the remedies in respect of the con- 
tract : but this arises out of the peculiar nature of the common 
law remedy by action for deceit. We have already discussed 
what amounts to absence of knowledge ; anything that falls 
short of this comes in the view of the common law within the 
category of an unintentional act, that is to say, an uninten- 
tional fraud, for which no liability attaches. This distinction 
in principle has been repeatedly pointed out (see Cotton, L. J., 
in Arkwright v. Newbold). The most recent case on the sub- 17 Ch: D., at 
ject is Redgrave v. Hurd, which was an action for specific ^^j^'. p j 
performance of an agreement to purchase a business : the 
defence alleged a fraudident misrepresentation as to its value, 
and there was a counter-claim for damages incurred by the 
defendant in consequence of the fraud. Jessel, M.R., said : Principle ex 
" As regards the defendant's counter-claim, we consider that jessel, M.R. 
it fails so far as damages are concerned, because he has not 
pleaded knowledge on the part of the plaintiff that the 
allegations made by the plaintiff were untrue, nor has he 
pleaded the allegations themselves in sufficient detail to found 
an action for deceit." With regard to rescission, " according 
to decisions of the Courts of Equity it was not necessary, in 
order to set aside a contract obtained by material false repre- 
sentation, to prove that the party who obtained it knew at 
the time when the representation was made that it was false. 
It was put in two ways, either of which was sufficient. One 
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way of putting the case was : ' A man is not to be allowed to 
get a benefit from a statement which he now admits to be 
false. He is not to be allowed to say, for the purpose of civil 
jurisdiction, that when he made it he did not know it to be 
false ; he ought to have found that out before he made it.' 
The other way of putting it was this : ' Even assuming that 
moral fraud must be shewn in order to set aside a contract, 
you have it where a man, having obtained a beneficial con- 
tract by a statement which he now knows to be false, insists 
upon keeping that contract To do so is a moral delinquency : 
no man ought to seek to take advantage of his own false 
statements." The common law rule was said not to have 
been quite so wide : the statement at least '* must have 
been made recklessly and without care, whether it was 
true or false, and not with the belief that it was true." 
It is presumed that the equity doctrine now prevails in 
all Courts. 

The question most firequently arises in company cases, the 
fraud being misstatements in the prospectus issued by the 
directors. The law on this subject may be shortly stated as 
follows : the action for deceit lies against all personally who 
have assisted in the issuing of the prospectus : the company is 
responsible for the fraud to the extent they have benefited, 
or are likely to benefit, under the above rules. This question 
has been discussed under the head of liability of principals for 

ioHtt, p. 53] the torts of their agents ; and the question whether the action 

for deceit will lie against the company has also been discussed 

ianit, p. 45] under the head of corporations as tortfeasors. 

It is sufficient for our purpose to refer to this prin- 
ciple : the further examination of it falls within the Law of 
Contract 

No distinction It will be noticed that we have ignored the distinction 

^dmoni between legal and moral fraud sometimes drawn. " I am of 

fraud. opinion," said Bramwell, L. J., in Wdr v. Bell, " that to make 

3 X. . 243. ^ ^^^ liable for fraud, moral fraud must be proved against 
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him. I do not understand legal fraud. To my mind it has 
no more meaning than legal heat or legal cold, legal light or 
legal shade. There never can be a well-founded complaint of 
legal fraud, or of anything else, except where some duty is 
shewn and correlative right, and some violation of that duty 
and right And when these exist, it is much better that they 
should be stated and acted on, than that recourse shoidd be 
had to a phrase illogical and unmeaning, with the consequent 
uncertainty." In truth, we are discussing the legal aspect of The standard 
a moral question, and, as we have seen, the common law does ^^prfcti^lSf 
practically adopt the same standard as morality. The the same as 
apparent exception, to which the name "legal fraud" is morality, 
sometimes attached, is the liability of the principal for the [c/-. p. 63.1 
fraud of his agent But this may be rested on another 
moral ground. His claim to take advantage of his agent's 
fraud is in itself moral fraud. 

There are only two other points to be noticed as to what 
amounts to a false representation. It was said by Lord 
Chelmsford in the Directors of the Veneziiela Ry, Co, v. Kisch, l. r. 2 H. L. 
that " in an advertisement some allowance must always be 99- 

A certain 

made for the sanguine expectations of the promoters of the amount of 
adventure, and no prudent mai^ will accept the prospects ^j^^J^^' 
which are always held out by the originators of every new 
scheme, without considerable abatement" Then, as to non- Non-dis- 
disclosure of material facts. Lord Cairns said in Peek v. materhiHacts 
Oumey : " Mere non-disclosure of material facts, however l. R. 6 H. L. 
morally censurable, however that non-disclosure might be a *^ P* ^°^" 
ground in a proper proceeding at a proper time for setting 
aside an allotment or a purchase of shares, would, in my 
opinion, form no ground for an action in the nature of an 
action for misrepresentation. There must, in my opinion, 
be some active misstatement of fact, or, at all events, such a 
partial and fragmentary statement of fact, as that the with- most be such 
holding of that which is not stated makes that which is stated ^^^^ S^d 
absolutely false." &!««• 
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[amtt, p. 63, 64.1 



3 Bulstr: 95. 

In fraud 
damage must 
be shewn. 

lanU, p. 959.] 



Recapitulation 
of general 
principle ot 
damage. 



There can be 
no damage 
unless state- 
ment acted on. 
Therefore law 
will not pre- 
sume damage. 



This rule will be found consistent with Mackay's Case and 
Barurick's Case, already discussed. 

The question as to the necessity of damage to the plaintiff 
requires some little consideration. 

It was said by Coote, J., in Bayly v. Merrel, that fraud 
without damage, or damage without fraud, will not found an 
action : but where both concur an action will lie : and fliis 
was approved in the leading case of Pasley v. Freernan, 
This rule is sometimes stated in another form, that no action 
can be brought for a bare lie. 

Without going over a second time what we have already 
said on the subject of damages, it will be necessary to refer to 
two features of the principles there discussed, namely, that 
damage is always an essential in an action of tort : that 
damages compensate (as a rule) the plaintiff for the damage 
he has suffered : that where the damage is infinitesimal 
nominal damages are given : that where no great damage is 
proved, but where it is manifest, from the nature of the case, 
that some small damage vivst have been done, nominal 
damages are also given : and that in many cases of injury 
to the peiBon, to the reputation, or to property, the damage 
(though it exists in the slightest possible degree) is lost sight 
of, and the establishment of the violated right brought pro- 
minently forward : that nominal damages are given in such 
cases, but that the same principle is really applicable to them, 
because they are injuries of such a nature that the law pre- 
sumes the damage for which the nominal damages are given. 
But it is clear that false representation is not an injury in 
respect of which the law can presume that damage, even the 
slightest, must of necessity follow to the person to whom the 
statement is made ; for unless the statement be acted on, it is 
impossible that damage can follow from the statement. But 
if it is acted on, and the plaintiff suffer any, even the slightest, 
damage therefrom, he will be entitled to recover damages in 
respect of it In other words, although there is a right under 
certain circumstances to have the truth spoken, it is not such 
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a right from the violation of which, without express proof of 
it, the law will assume that damage, however small, must 
have followed. 

With regard to the damage to the person of whom the But where the 

. person spoken 

statement is made, that, as we have already said, falls within of\& the 
another branch of the law of torts, namely, Slander ; and, as ^^^a" the'"" 
might be expected, the presumption of damage in such cases pn^ciple o^ 
is regulated by different principles. be different 

[<■/; p. 308.] 
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CHAPTER IX. 
Of Malice. 

The use of the word malice in the law of torts is involved 
in not a little ambiguity. The distinction between legal fraud 
and moral fraud does not, as we have seen, exist. But malice 
• has unfortunately always been split up into legal malice and 
Malice in law moral malice, or what is the same thing, malice in law and 
fact malice in fact. The distinction has led to a great deal of un- 

necessary confusion, and it will be advisable to explain at 
once what is meant by malice in law, so as to clear the way 
for the study of the legal recognition of malice in its popular 
senses 

In malice in law the frame of mind in which the act is 

done entirely disappears, except so far as it is necessary to 

consider it in order to establish the fact that the act was 

intentional 

Definitions of The most familiar instance of this is the use of the word 

malice in law. ^ criminal law, as in indictments for murder, " with malice 

aforethought" Malice there means no more than that the 
murder has been committed intentionally, and that there 
is no defence, that is, is without just cause or excuse. 
And this is precisely the meaning of legal malice in a civil 
sense : an act done intentionally and without excuse, or, as 
it is usually said, without reasonable or probable cause. 
4 B. & C. 247. " Malice," said Bayley, J., in Bromage v. Prosser, " in common 

acceptation means ill-will against a person, but in its legal 
sense it means a wrongful act, done intentionally, without 
just cause or excuse. If I give a perfect stranger a blow 
likely to produce death, I do it q^ malice, because I do it 
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intentionally and without just cause or excuse. If I maim 
cattle, without knowing whose they are, if I poison a fishery, 
I do it of malice, because it is a wrongful act done inten- 
tionally. If I am arraigned of felony, and wilfully stand 
mute, I am said to do it (>/^ maiice, because it is intentional, 
and without just cause or excusa" "Malice in the legal 
acceptation of the word is not confined to personal spite against 
individuals, but consists in a conscious violation of the law 
to the prejudice of another." (Lord Campbell, C.J., F&rguson 9 CI: A F. 321. 
V. KinnoviL) " Malice in law means an act done wrongfully, 
and without reasonable and probable cause, and not as in 
common parlance an act dictated by angry feeling or vindictive 
motives." (Best, C. J., StocUey v. Homidge,) It applies to all 8 C. & P. i x. 
acts whether the injury be to the person, reputation, or pro- 
perty. 

The three ingredients then of malice in law are intention Malice in law 
to do the act, a wrongful act, and the absence of just cause or demcmT*^^*^ 
excuse for doing it ; and these are the three ingredients of all fn"?"?^ *^ 
torts ; all torts are therefore malicious in law. Being thus a 
conmion element of all torts, and the just cause or excuse 
varying according to the nature of the wrongful act, " malice 
in law " may be at once dismissed. A great deed of the con- 
fusion has arisen from the use of the word malicious in some 
of the old declarations in cases where actual malice is not an 
essential ingredient; this will be especially noticed in the 
cases dealing with the interference with contractual rights, ufs p. 364-1 
Sufficient has however been said to shew that it is practically (^^^0^^ 
a useless term, and there can be little doubt that, if ever confusion, 
codification of the Law of Torts is attempted, it is destined 
entirely to disappear. The term being however still in use, 
we are compelled to retain the two terms, malice in law and 
malice in fact 

We have however only to consider the legal effect of Le^lreoog- 

1 • • r i. nition of 

malice m fact ,^ice in fiurt. 

The simplest form which the recognition of malice in fact 
takes, is in the ordinary tort in which it is not an essential 

T 
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Ordinary form ingredient In such cases the law allows the juiy to give 

is vindictive w ^^ o 

damages. vindictive damages if personal spite or ill-will has actuated 
W- p. Z48] the commission of the tort, thus fulfilling, on its civil side, its 

function of punishing wrongdoers. 
In some torts In Bome cases, however, actual malice is said to be the gist 

DQ&llCe IS tllG 

gist of the of ^^6 action, as in malicious prosecution. In libel and slander 
action. ^Q position occupied by malice is, as we shall see, to rebut 

or destroy the privilege which arises on certain occasions. 
An act therefore which woiQd otherwise be justified, ceases to 
be so when there is present a desire to injure. So in actions 
against judicial officers, an actually malicious breach of their 
duties must be shewn : and here again an act, such as erro- 
neous decision, which would otherwise be excused, ceases to 
be so when there is present a desire to injure. 
Probable ex- In malicious prosecution, however, we have at first sight 

planation why _ , <• <» 1 

malice essen- an apparently anomalous state of facts : there are, an mten- 
^w^^i tio^^l act ; a wrongful act, and an act without reasonable and 
prosecutions, probable cause ; and damage flowing therefrom : and yet no 
tort is committed until actual malice becomes an ingredient. 
The reason may possibly be that the act which has been 
done, even though it be done without reasonable cause, is in 
the nature of a duty to the public, and therefore the act is 
considered privileged even though a mistake is made. As in 
Ubel, the absence of truth does not destroy the privilege ; so 
here, the absence of reasonable cause does not destroy the 
privilege ; but in both, malice destroys the privilege. If this 
is so, the absence of belief in the reasonable cause is important 
on the ground of malice, just as an absence of belief in libel 
is important on the same groimd. 

Beyond these cases,^however, personal spite against an 
individual is not a tort As we have already said, the essen- 
tial ingredient of a tort is an intentional act ; the absence 
of an intention to injure affords no excuse, the liability de- 
pends on whether the act is wrongful or not So on the 
other hand, if there is no wrongful act, the presence of an 
intention to injure, however pronounced, falls outside the pro- 
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vince of law. If a crime has been committed I may lawfully There is no 
bring the ofifender before the magistrate ; it matters nothing ^^ ^"i* 
that the criminal is my deadly enemy, and that I do so put the done mali- 
law in motion against him from motives of revenga " The 
unfair use made of the charge may prove malice, but does not 
raise any inference of a belief that there was no reasonable or 
probable cause (i.e., legal malice) ; for the contrary belief ia 
perfectly consistent with malice." (Lord Denman, C.J., 
Turner v. Ambler,) " A man's motive will not make wrongful 
an act which is not of itself wrongful" (Jervis, C.J., JSeaM lo C. B., at 
V. Carey,) Therefore it is that, in an action for malicious pro- „ ^ g g^y 
secution, unless the plaintiff can prove that he was acquitted, 
he must fail absolutely. 
To the consideration of this tort we may now proceed. 



§ I. Malicious Prosecution. 

To entitle the plaintiff to a verdict in an action for mali- Essential in- 
cious prosecution it is essential for him to prove (L) that he Se action? 
was acquitted ; (ii.) absence of reasonable and probable cause 
in setting the law in motion ; (iii) malice in fact 



(i.) The plaintiff in the auction must have been acquitted. 

We have already pointed out the fundamental rule on Reason of rule 
which this position rests ; there is another reason which is *^*^ ^^i"^^* 
not unfrequently advanced, and one which is frequently to necessary. 
be met with in other branches of the law. The action for 
malicious prosecution would practically amoimt to a rehearing 
on the merits of a case already adjudicated upon. " If such 
an action should be allowed," said Lord Hale, C. J., in Van- Hardr: 194. 
derberg v. Blake, "the judgment would be blowed off by a 
side-wind" (i). 

(i) That action was against a cnstom-houae officer for seizing goods ; and 
the Beiznre was determined to be lawful, beoaose the goods were condemned 
on the seizure as forfeited, by judgment of the proper Court. 

T 2 
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3 E. & £. 7Q9. The question was much discussed in Castrigue v. Behrens ; 

the Court refused to entertain the action because the verdict 

« 

had been against the plaintiff: ''In such an action, it is 
essential to shew that the proceeding alleged to have been 
instituted maliciously and without reasonable and probable 
cause has terminated in favour of the plaintiff, if from its 
nature it be capable of such termination. The reason seems 
to be, that, if in the proceeding complained of, the decision 
wa^ against the plaintiff, and wa^ still unreversed, it would 
not be consistent with the principles on which law is admi- 
nistered for another Court, not being a Court of appeal, to 
hold that the decision was come to without reasonable and 
probable causa" And again in the House of Lords, in 
10 App: Ca: Metropolitan Bank v. PooUyy where the Earl of Selbome, C, 
saidy " An action for a malicious prosecution cannot be main- 
tained until the result of the prosecution has shewn that 
there was no ground for it And it is manifestly a matter of 
high public policy that it should be so ; otherwise the most 
solemn proceedings of all our courts of justice, civil and 
criminal, when they have come to a final determination 
settling the rights and liabilities of the parties, might be 
made themselves the subject of an independent controversy, 
and their propriety might be challenged by actions of this 
kind." 

And this principle applies to all convictions, summary or 
otherwise, and whether there is a power of appeal or not : 

I^ R. 2 C. P. Baseli v. Matthews. 
684. 

(iL) The prosecution must have "been undertaken vnthout reason- 

able and probable cause. 

Importance of As we have already pointed out, absence of reasonable 
a^nce of cause and excuse for the commission of the act is the ingre- 
reasonabic dient in all torts: the form which it takes in actions for 

and probable 

malicious prosecution is that given in the heading ; its pro« 
minence in this tort arises from the rule of evidence which 
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we shall have to consider, that the burden of proof is on the 

plaintifiC 

It is evident that we are again brought face to face with 

the reasonable and prudent man. In Broad v. ITam, Tin- 5 Bing: N. C. 

725. 
dal, C. J., said that '' in order to justify a defendant there must 

be reasonable cause — such as would operate on the mind of a 
discreet man; there must also be probable cause — such as 
would operate on the mind of a reajsonable man, at all events 
such as would operate on the mind of the party making the 
charge, otherwise there is no reasonable cause for him." 

But we have here an apparent anomaly, the determination It is said to be 
of what is reasonable and probable cause is said to be a ques- ^iw^^ 
tion of law, or at least is a question to be determined by the 
judge and not by the jury. There has been no question since 
the decision of the Exchequer Chamber in Panton v. Williams 2 Q. B. 169. 
as to this being the law. The judgment of the Court was in 
the following terms : " Upon this bill of exceptions, we take 
the broad question between the parties to be this; whether 
in a case in which the question of reasonable or probable 
cause depends, not upon a few simple facts, but upon facts 
which are numerous and complicated, and upon inferences to 
be drawn therefrom, it is the duty of the judge to inform the 
jury, if they find the facts proved and the inferences to be The facts are 
warranted by such facts, the same do or do not amoimt to the abstract 
reasonable or probable cause, so as thereby to leave the ques- ^^for'^the 
tion of fact to the jury and the abstract question of law to judge, 
the judge ? And we are all of opinion that it is the duty of 
the judge so to do." The real difficulty is to trace this distinction 
with the necessary clearness. " There have been cases," con- 
tinued Tindal, C. J., '* in the later books which appear at first 
sight to have somewhat relaxed the application of the rule, by 
seeming to leave more than the mere question of the facts 
proved to the jury : but upon further examination, it will be 
found that, although there has been an apparent, there has 
been no real departure from the rule. Thus, in some cases, the Forms which 

the question 

reasonableness and probability of the groimd for prosecution of fact takes. 
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has depended, not merely upon the proof of certain facts, but 
upon the question, whether other facts which furnished an 
answer to the prosecution were known to the defendant at 
the time it was instituted : again, in other cases, the question 
has turned upon the inquiry, whether the facts stated to the 
defendant at the time, and which formed the ground of the 
prosecution, were believed by him or not : in other cases the 
enquiry has been, whether from the conduct of the defendant 
himself, the jury will infer that he was conscious he had no 
reasonable or probable cause. But in these and many other 
cases which might be suggested, it is obvious that the know- 
ledge, the belief, and the conduct of the defendant are really 
so many additional facts for the consideration of the jury : 
80 that in effect, nothing is left to the jury but the truth of 
the facts proved, and the justice of the inference to be drawn 
from such facts ; both which investigations fall within the 
legitimate province of the jury ; whilst, at the same time, they 
have received the law from the judge, that, according as they 
find the facts proved or not proved, and the inferences war- 
ranted or not, there was reasonable and probable ground for 
the prosecution, or the reverse." 

It would be difficult to find a more lucid attempt at dis- 
tinguishing between the province of judge and jury ; but we 
The conduct have Still this difficulty that the conduct of the reasonable 
able msm*^' °^^ ^ ^®^» ^^^ ^^7 ^ simple cases, but also in complicated 
left^^di^ ^ ^^^' ^ ^^® j^dg6 • ^^^ that he does not speak in this case, 
judge : as in some cases of negligence, from his own experience, or 

from his knowledge of facts which everybody knows. It is 
L. R. 4 H. L. left to him as a question of law. Lord Chelmsford, in JUder 
** P* 535« y Perryman, intimated his opinion that it was called a ques- 
tion of law merely to emphasise the point that it is a question 
for the judge : " In what other sense," he said, '' it is properly 
called a question of law I am at a loss to understand." 
but in fact it The expression however seems fully warranted ; and indeed 
jury. ^^ ^ ^® conduct of the reasonable man is virtually left to the 

jury. This question was gone' into at some length by Mr. 
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Justice Cave in a very luminous summing up in the recent 
case of Abrath v. North Eastern By. Co. The two questions ii Q.B.IX 
which he put to the jury explain of themselves this somewhat ^^ 
complicated question: "First, did the defendants take rea- 
sonable care to inform themselves of the true state of the 
case? Secondly, did they honestly believe the case which 
they laid before the magistrates ?'* " If," continued the learned 
judge, ** both questions are answered in the affirmative, that 
they did take reasonable care, and that they honestly believed 
the case they laid before the magistrates, that is a verdict for 
the defendants" (i). All the questions comprised in Chief 
Justice Tindal's judgment are in fact condensed into these 
two, and it is clear that the defendant's conduct as measured 
by the prudent man's conduct, is left not to the judge but to 
the jury. What then is the question of law for the judge ? What is the 
It would certainly appear to be comprised in this short sen- \^yf j 
tence : If the defendant has taken reasonable care to inform 
himself of the facts of the case, and if he believed in those 
facts, he has acted as a reasonable man and is entitled to 
judgment. But is this a sound position ? Does it follow as Is it proper 

to proceed 

a matter of course that because a man takes reasonable care criminally 
to inform himself of the facts of the case, therefore the case hehas mSe^ 
is one in which it ia reasonable and proper for a man to J^easonabie 

•^ ^ enquiries ? 

proceed criminally ? May he not, however careful he has 
been, still be ignorant of facts which alone would make the 
proceeding a reasonable and proper one ? 

It seems abundantly clear that this position practically 
shelves the difficulty, and that it is not the judge but the jury 
who find the reasonableness of the proceeding. This has been 
evidently present to the minds of judges befora In Sicks v. 

(i) ** I think the material thing for you to examine about is, whether the 
defendants in this particular case took reasonable oare to inform themselves 
of the troe &cts of the ease. That, I think, will be the first question you will 
have to ask your8elves--did they take reasonable oare to inform themselves of 
the tme facts of the case ? Because, if people take reasonable care to inform 
themselves, and notwithstanding aU they do, they are misled, because people 
are wicked enough to give Mae evidence, nevertheless they cannot be said to 
have acted without reasonable and probable cause.'' 
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8 Q.B.D. 167. FavlhMfr an elaborate judgment was delivered by Hawkins, J., 
which concludes as follows: ''It is an anomalous state of 
things that there may be two different and opposite findings 
in the same cause upon the question of probable cause — one by 
the jury and another by the judge, but such at present is the 
law." The last element which the learned judge said was a 
question of &ct for the jury was, " fourthly, the circumstances 
so believed and relied on by the accuser must be such as 
amount to reasonable ground for belief in the guilt of the 
accused." It must be confessed tins is very nearly allied to 
the question which is said to be for the judge. The result of 
the judgment however would seem to be this, that it does not 
follow as a matter of course that because the jury find rea- 
sonable cause, therefore there was reasonable cause; that 
although the jury find every element to exist and they them- 
selves have practically found reasonable cause, yet the judge 
may still find absence of reasonable causa If this is true 
the position deducible from Cave, J.'s summing up is untrue, 
and we are as far off as ever from the true solution of the 
difficulty. 

The rule that the question of reasonable and probable 
cause is a question for the judge seems capable however of 
explanation on other grounds. When every element is 
found by the jury, either in the elaborate series of questions 
given by Hawkins, J., or in the condensed ones by Cave, J., it 
is clear that the question whether the defendant has fulfilled 
his duty by coming up to the standard of the prudent man's 
conduct has practically been submitted to the juiy. But 
there is one element in his conduct which the jury cannot 
determine. With aU the facts or elements found in his 
favour, there is still another which must also be in his favour 
before he is entitled to a verdict : Was there reasonable cause 
to prosecute ? was there such a case as would warrant a reason- 
able man in believing that the magistrate would commit for 
trial ? And this is eminently a question for a lawyer to deter- 
mine. The question need not be put so high as this. Would a 



The question 
for the judge 
is, Was there 
reasonable 
cause to pro- 
secute? 
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lawyer believe the magistrate would commit ? But it seems 
fair to put it to this extent, Was there a reasonable case to take 
to the magistrate ? This seems to be warranted by the state- 
ment of law as to the province of the judge, as to which no 
doubt exists, and it seems to keep the functions of judge and 
jury perfectly distinct Granted the defendant's conduct 
came up in every respect of which the jury are the arbiters, 
to the standard of the prudent man : granted that he acted 
with reasonable care in ascertaining the facts of the case: 
there is still this farther point to be determined. Were those 
facts such as would make it probable that the case would be 
determined adversely to the person accused ? In other words, 
the jury ia to determine whether the defendant made all the 
enquiries a prudent man should make, the judge is to deter- 
mine whether t?ie result of those cTiquiries would justify a 
prudent man in proceeding criminally. And this second 
question the law says must be determined by a lawyer, that 
is to say, by the judga 

It is this consideration which makes the taking of counsel's 
opinion by the prosecutor so important 

As a general proposition it may be said " that if a party Where 
lays all the facts of his case fairly before counsel, and acts ^^has^b^n 
Ixmd fide upon the opinion given by that counsel (however ^^^'^^^e 
erroneous that opinion may be), he is not liable to an action " answered in 

^ ^ '* defendant's 

for malicious prosecution. (Bayley, J., Bavenga v. MacirUosh.) favour. 
A further question as to malice in fact may of course arise a B. & c. 693. 
on this point; but on the simple fact that counsel's opinion fc^ed ^n 
has been taken on facts laid fairly before him (a question ^ondfiac 
for the jury), it ia clear that the jury would find that the 
defendant had acted with the care to be expected of a reason- 
able man; and the judge would hardly be warranted in 
finding absence of reasonable and probable cause for the 
prosecution. 

But beyond the reasonable care required of a man, the Farther pro- 
question for the jury ; and beyond the existence of reason- 5^"^^}?"*^^ 
able and probable cause, the question for the judge ; there in the case. 
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is a further question for the jury to decide ; did the plaintiff 
honestly believe in the case he laid before the magistrates ? 
If the prosecutor did not believe the facts on which he has 
acted, or which he has submitted to coimsel, a question that 
must very frequently arise where the facts have been reported 
to him, it is clear that it would be impossible for the jury to 
find that he acted as a reasonable man. But the question 
then arises, what must be the extent of this belief ? May it 
be only belief in the facts, or must it be belief in the reason- 
able and probable cause ? As we have already said, it would 
appear from Hicks v.Faidkner, that the belief must extend to 
this probable cause. If this is so, it serves to emphasise in a 
very marked manner the true distinction between the respec- 
tive provinces of judge and jury. " There must be : firsts an 
honest belief of the accuser in the guilt of the accused; 
secondly, such belief must be based on an honest conviction 
of the existence of the circumstances which led the accuser 
to that conclusion; thirdly, such secondly-mentioned belief 
must be based on reasonable grounds ; by this I mean such 
groimds as would lead any fairly cautious man in the de- 
fendant's situation so to believe." This seems to be a most 
accurate analysis of the belief which the jury are to test. 
That is to say, the accuser must as a reasonable man believe 
that there is a reasonable and probable cause that the person 
he accuses is guilty. But, and herein, with the greatest 
submission to the learned judge, we venture to think lies the 
duty of the judge, ** fourthly, the circumstances so believed 
and relied on by the accuser must be such as amount to 
reasonable ground for belief in the guilt of the accused." 
That is, reasonable in the mind of the judge, and not to the 
minds of tiie jury. 



(iiL) Malice in fact must he shevm. 

In addition the proceedings must have been taken mali- 
ciously, the malice being, as we have already said, what the 
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word is popularly understood to mean. " The malice neces- Actual malice 

sary to be established is not even malice in law such as may proved. 

be assumed from the intentional doing of a wrongful act, but 

malice in fact — malus animus — ^indicating that the party was 

actuated either by spite or ill-will towards an individual, or 

by indirect or improper motives, though these may be wholly 

unconnected with any uncharitable feeling towards anybody." 

(Hawkins, J., Hicks v. Favlhaer^ Without going into an g q.b.d. 157. 

elaborate analysis of what constitutes malice, it is almost 

sufficient to point out that the question is left to be dealt 

with by the jury, the form in which the question is put to 

them indicating the smallest measure of improper motive 

which in the eye of the law would constitute malice in fact : 

** Was the defendant actuated by any indirect motive in pre- Malice equi- 

valent to 

ferring the charge against the plaintiff? " indirect 

From what we have already said on the necessity for the °^®^*^*' 
defendant's belief in the case, it is apparent that if the jury 
negative this belief, the presence of malice or indirect motive 
would be affirmed almost as a matter of course. Therefore 
it is, that even where counsel's opinion has been taken, the 
jury must stiU be asked whether that opinion was InynA fide 2 B. & C. at 
acted on. (Bayley, J., Bavenga v. MacirUosh), ^' ^ 

It may be useful by way of illustrating the above principles Facts in 
to state shortly the facts of one case. We will take the most North Eastern 
recent one, that of Dr. Abrath. The plaintiff, a surgeon, had ^* ^^'^ 
attended McMann for bodily injuries alleged to have been 
sustained in a collision upon the North Eastern Bailway. 
McMann brought an action against the company, which was 
compromised by the payment of a large sum of money. Sub- 
sequently the directors, having received certain information, 
caused the statements of certain persons to be taken by a 
solicitor; these statements tended to shew that McMann's 
injuries had not been caused by the collision, but were pro- 
duced wilfully by Dr. Abrath, with the consent of McMann, 
for the purpose of defrauding the defendants. These state- 
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ments were laid before counsel, who advised that there were 
good grounds for prosecuting both Abrath and McMann for 
conspiracy. They were prosecuted, and were acquitted. The 
jury found that the directors had exercised reasonable care in 
ascertaining the facts of the case, and that they honestly 
believed the case laid before the magistrate ; and that conse- 
quently they did not act from any improper motive in 
preferring the charge. 

The important point discussed in the arguments in the 
Divisional Court and the Court of Appeal, was the extent 
of the rule that the plaintiff, in order to establish his case, is 
bound to prove all the elements of this ground of action which 
we have been considering; that is, to shew that he was 
acquitted, absence of reasonable and probable cause, and 
presence of malice. The burden of proof of the whole of 
these three fundamental facts is on the plaintiff, if he fails 
in making out any one of them, he fails in proving what is 
necessary to support his claim. And as he must prove all 
the major propositions, so he must prove all the minor pro- 
positions which are its component parts. Now one of these 
minor propositions, is, as we have seen, whether reason- 
able care has been taken to ascertain the facts. The Court 
of Appeal decided after an elaborate argument, that it was 
for the plaintiff to shew that this reasonable care had not 
been taken ; and that the burden of proving that reasonable 
care had been taken did not fall on the defendant 

A somewhat nice question arises on whom the burden of 
proof falls after the plaintiff has proved a prima facie case ; 
the Court decided that in this case the burden of proof is not 
shifted entirely on to the defendant. Brett, M.B., said, *' The 
proposition ought to be stated thus : The plaintiff may give 
primd fojdt evidence which, unless it be answered either by 
contradictory evidence or by the evidence of additional facts 
ought to lead the jury to find the question in his favour : the 
defendant may give evidence either by contradicting the 
plaintiff's evidence or by proving other facts : the jury have 
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to consider upon the evidence given upon both sides, whether 
they are satisfied in favour of the plaintiff with respect to the 
question which he calls upon them to answer; if they are 
they must find for the plaintiff; but if upon consideration of 
the facts they come clearly to the opinion that the question 
ought to be answered against the plaintiff, they must find for 
the defendant. Then comes this difiRculty — suppose that the 
jury, after considering the evidence, are left in real doubt as 
to which way they are to answer the question put to them on 
behalf of the plaintiff: in that case also the burden of proof 
lies upon the plaintiff, and if the defendant has been able by 
the additional facts which he has adduced to bring the minds 
of the whole jury to a real state of doubt, the plaintiff has 
failed to satisfy the burden of proof which lies upon him." 

The onus laid on the plaintiff of proving his case is in this 
instance an exceptionally hard one, because, beyond the fact 
of prosecution and acquittal, he may be entirely in the dark 
as to what steps the defendant took ; it becomes therefore of 
great importance to ascertain what amounts to a primd facie Whatamounu 
case based on all the fundamental facts which it rests on him y^^^^. 
to prove. 

As we have seen, an acquittal is only one of the facts and Acquittal for 

111. 1 11 1 .in <• ^'^'^^ ®^ 

sheds no light on the Others : thus an acquittal for want of prosecution 

the prosecutor's appearing to give evidence when called, "^ ^^^' 
will not prove either an absence of reasonable and probable 
cause, or malice (PurceU v. McNamara) : because the prosecu- 9 Em* S^x , 
tor may have had good reason to make the charge, and yet 
be compelled to abandon the prosecution by the death or 
absence of witnesses, or the dif&culty of producing adequate 
legal proof. This would seem to be the general rule, unless 
the plaintiff can prove circumstances attending the abandon- 
ment of the prosecution which throw some light on the 
defendant's motives in starting it In Nicholson v. CoghUl 4B. &C.2i» 
a voluntary discontinuance within a very short time after 
the arrest was held sufficient to shew a primd fade case of 
malice and. of absence of reasonable and probable cause. 
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And in Willans v. Taylor, two bills for perjury against the 
plaintiff were thrown out by the grand jury. The defen- 
dant afterwards preferred another which was found, he him- 
self giving evidence. But when the trial came on, although 
he was in Court, he absented himself at the moment he 
was about to be called. " We must infer," said Tindal, C. J., 
"therefore, that he had some knowledge which he did not 
desire to disclose; and his conduct on the occasion is suf- 
ficient prima fade evidence of want of probable cause to throw 
it on him to prove afiOrmatively in the present case that he 
had probable cause." 

As we have already said, malice in fact, however strong, is 

not of itself prima facie evidence of want of probable cause ; 

nor, on the other hand, is want of probable cause equivalent 

5 B. & Ad: to malice, unless the jury choose to think so. (Patteson, J., 

Mitchell V. Jenkins,) 



595 



Damage not The action for malicious prosecution is not one in which 
5 Taunt: 187. ^^® ^^^ presumes damage (Byne v. Moore), probably from 

the fact that its fundamental element is the acquittal of the 
plaintiff, the person accused; and that it is impossible to 
assume that damage has flowed from the mere fact of a man 
having come harmless through a criminal prosecution. But if 
it be proved that damage to person, reputation, or property have 
followed, then it may be recovered. " There are three sorts 
of damages resulting from a malicious and unfounded indict- 
ment, any of which would be sufficient to support an action : 
the damage to a man's fame, as if the matter whereof he is 
accused is scandalous; where a man is put in danger to 
lose his life, limb, or liberty ; the damage to a man's property, 
as where he is forced to expend his money in necessary 
charges to acquit himself of the crime of which he is accused. 
I Raym: 378. (Holt, C.J., SavUe V. BdberU.) 

<< Maliciously An actiou may be brought in respect of the damage which 
itt^motion^"*'' may accrue from the malicious setting in motion of any 
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process of law. The term MaUcious Prosecution is a con- 
venient head under which to group all such actions ; the 
more accurate title for the whole group is however " maliciously 
setting the law in motion," this including every form of legal 
process, or arrest, which, when being set in motion against 
a person, is capable of producing damage. 

Thus an action may be brought for maliciously and without '•i'-i ^»ali- 

niptcy or 

reasonable and probable cause presenting a petition in bank- winding-up 
ruptcy against a person, or a petition to wind up a company. ?!.^.'^'°°t. 
In these cases the same rules apply as in malicious prosecu- 
tion. Therefore such an action will not lie at the suit of an .^ . ^ 

xo App: Ca: 

undischarged bankrupt : Metropolitan Bank v. Pooley, 210. 

From this, however, we must exclude civil suits, because But not as to 
no damage to person or reputation could accrue from it, but ^ sm . , 
only damage to property in the expenses incurred in defend- 
ing the suit, which the law itself provides for in the rule as to 
costs following the event 



§ 2. Malicious abuse of Process. 
A kindred action to the one for malicious prosecution is Maliciously 

abusing 

that for maliciously abusing the process of the Court ; that is process of the 
to say, for taking, after the law has been set in motion, some °"^ 
unnecessary step in the action to the detriment of the opposite 
party. In Heywood v. Collinge it was held that the 9A. &E. 268. 
plaintiff must shew malice, as that the defendant had pro- 
ceeded " from motives merely vexatious, and without any 
reasonable expectation of advantage to himself." The absence 
of reasonable and probable cause may, under certain circum- 
stances, as in malicious prosecution, be sufficient proof of 
malice. (Lord Denman, C.J., Saxon v. Castle) An im- 6A. &E. 652. 
portant difference, however, exists between the two cases ; in 
an action for abusing the process of the law by applying it to 
extort property from any one, and to effect an object not 
within the scope of the process, " it is immaterial whether the 
suit which that process commenced has been determined or 
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Reasonable not ; " and it does not rest on the plaintiff to shew that it was 
cause. STied out without reasonable and probable cause : Orainger v. 

4 Bing: N. C. HiU. But if the suit, in which the process has been made 

212 

After jud|. ^^ ^f' ^^ terminated in a judgment against the plaintiff 
ment in the (the defendant in the original suit), he is stopped from deny- 
estopped from ing the correctness of that judgment, and consequently until it 
accuraqr!^ is Set aside or rectified, he cannot maintain this action. Thus 
L. R. 2 £x: 15. in Huffer v. Allen the defendant had issued a writ of siun- 

mons against the plaintiff specially indorsed for £28 : he did 
not appear to the writ, but paid £10 on account Judgment 
was signed however for the full amount, and under a co. m&. 
the plaintiff was arrested. The Court held that he could not 
attack any of the defendant's proceedings without also attack- 
ing the judgment, and this he could not do, and consequently 
that his action must fail 
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Of Injaries in OeneraL 

Up to the present time we have examined principles of 
general application to the Law of Torts irrespective of the 
particular right violated. We have also dealt with the de- 
fendant's liability for his acts considered by the light of the 
state of mind in which those acts are committed. But negli- 
gence, fraud, malice, may be productive of damage to person, 
to reputation, or to property. And we now propose to 
examine the same question of liability from a different 
point of view, namely, that of the damage sustained by the 
plaintiff, according as the consequences of the defendant's 
act affect the plaintiff's rights to person, reputation, or pro- 
perty. In other words, having ascertained the circumstances 
under which an act must be committed in order to render the 
actor answerable for the consequences of his act, we are now 
about to examine the consequences themselves, to measure 
the results ; and, the defendant's state of mind having deter- 
mined the question as to the existence of his liability, to see 
what in fact amounts to a tort 
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CHAPTER X. 

Of Injaries to the Person. 

The well-known torts comprised under this head axe assault, 
battery, and false imprisonment. The right violated is gene- 
Component rally the right to the person, which is a convenient form of 
to^epeiloi expression for the aggregate of three distinct rights, namely, 

the rights a person possesses to the enjoyment of his life 
unimpeded and imharassed, of his limbs and bodily health 
uninjured, and to freedom of motion from place to place at his 
pleasura 

§ I. Assault and Battery. 

Definition of An assault properly speaking, is constituted by the assump- 
**** tion of an attitude productive of .terror to another person 

without any actual contact : when there is contact the ofiTence 
becomes battery. The two are however closely united, and it 
is convenient to take them together. But since a blow is not 
a necessary ingredient to an assault, it becomes very impor- 
tant to determine what amount of terrorism the law will take 
cognisance of. The accepted test is the one laid down by 
4 C. & P. 349. Tindal, C. J., in StepheTis v. Myers, in which the facts were 

these : The plaintiff was chairman of a parish meeting ; the 
defendant having been very vociferous, a motion was made 
and carried by a large majority, t^t he should be turned 
out. Upon this the defendant said he would rather pull 
the chairman out of the chair than be turned out of the 
room, and immediately advanced with his fist clenched to- 
wards him ; he was, however, stopped by the churchwarden. 
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who sat next but one to the chairman, at a time when he was Test is, would 
not near enough for any blow he might have meditated to £en g^mcklf 
reach the plaintiff: but the witnesses said that it seemed to j' ^*^ °^^ 

been pre- 

them that he was advancing with an intention to strike the vented ! 
chairman. Tindal, C. J., in his summing up to the jury said, 
"It is not every threat, when there is no actual personal 
violence, that constitutes an assault ; there must in all cases 
be the means of carrying the threat into effect. The question 
I shall leave to you will be, whether the defendant was 
advancing at the time, in a threatening attitude, to strike 
the chairman, so that his blow would almost immediately 
have reached the chairman, if he had not been stopped. 
Then, though he was not near enough at the time to have 
struck him, yet if he was advancing with that intent, I think 
it amounts to an assault in law. If he was so advancing 
that, within a second or two of time, he would have reached 
the plaintiff, it seems to me it is an assault in law. If you 
think he was not advancing to strike the plaintiff, then only 
can you find your verdict for the defendant ; otherwise, you 
must find it for the plaintiff, and give him such damages as 
you think the nature of the case requires." The jury found 
for the plaintiff with one shilling damages. 

The cases afford numerous other examples of such assaults. Ability to 
and in all of them stress has been laid upon the intention to thrSt^must 
strike and the present ability to carry the threat into execu- ^ present, 
tion. Thus, in Bead v. Coker the defendant and his servants 13 q. b. 850. 
surrounded the plaintiff, who had refused to leave their work- 
shop, and threatened to break his neck. And in Martin v. 3 c. P. 373. 
Shopper the defendant rode after the plaintiff so as to compel 
him to run into his garden for shelter to avoid being beaten. 
In both cases an assault was held to have been committed. 
The presenting of a pistol at a man's head has given rise to Presenting 
some conflicting decisions as to whether it amounts to an ^^^^^ 
assault if it is unloaded. In B, v. St. George, Parke, B., said 9 c. & P. at 
that his idea was that it was an assault to present a pistol at ^' ^^^ 
all, whether loaded or not. That if it had the appearance of 

u2 
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No assault if 
plaintiflf can 
judge that it 
will be not 
committed. 



being loaded, and the action put the other party in fear and 

alarm, that was what the law intended to prevent. In spite 

9 C. & P. 626. of the contrary dictum in ElcJce v. BarTuird this would appear 

to be accurate, because the right to the unharassed enjoy- 
ment of life is violated by the alarm the defendant's action 
has caused, and the fact that the plaintiff had no cause for 
his alarm, if he had no means of ascertaining whether it was 
imfounded or not, must be perfectly immaterial The test of 
the assault is the same as in the case where it was necessary 
to shew that contact was probable ; therefore if a pistol is 
presented which appears to be loaded, and so near as to 
produce danger to life if the pistol had in fact been loaded 
and had gone off, that amounts to an assault. 

But if, on the other hand, the plaintiff has a means of 
judging whether the pistol is loaded, as, for instance, if he had 
seen the cartridge withdrawn, then his alarm is groundless, 
and there is no assault. And so, if the person presenting it 
adds words that it is not his intention to fire it, or that he 
will not fire it imless the plaintiff do something else, then 
also it would seem that the alarm is groundless, and that 
there is no assault. {Blake v. Barnard, where the defendant 
said, " If you are not quiet I will blow your brains out.") 
This latter point rests also on the ground that, subject to 
what has been already said, unless there be intention to 
commit a battery there is no assault. Thus, in TuberviUe v. 
Savage, where the plaintiff put his hand on his sword and 
fiaid, ** If it were not assize-time I would not take such lan- 
guage from you," the Court held there was no assault, 
because it was evident from the words used that there was 
no intention to commit either assault or battery, and that 
consequently it would be unreasonable for the person 
addressed to be in fear of being struck. '' The intention and 
the act make the assault. Therefore, if one strike another 
upon the hand, or arm, or breast, in discourse, it is no 
assault, there being no intention to assault. But if one, 
intending to assault, strike at another and miss him, this is 
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an assault So, if he hold up his hand against another in a 
threatening manner, and say nothing, it is an assault" 

We have here, therefore, an instance of the existence of a The tort 
tort depending, partly at least, upon the intention to commit it partly on the 
On reflection this will be seen not in any way to clash with co^Jt ^J^ 
what has already been said on the subject of intentional acts, 
that so long as the act is intentional the intention to injure is 
immaterial In the case of an assault there must be, as in all 
other cases, an intentional act before the act can become a tort: 
and as in all other cases the intention to injure is immaterial. 
But something more is required, and that is, more correctly 
speaking, an intention to commit a battery; an intention 
which must be apparent, or the plaintiff at least must as a 
reasonable man have anticipated bodily harm. Being a reason- 
able fear, the law allows him to recover compensation in respect 
of it. If the fright be serious and the plaintiff has needed 
medical assistance, this can be recovered as special damage. 

But when the assault has terminated in an actual blow, a Assault end- 
battery is said to have been committed. The definition of a bliuer^'^ 
battery given by Hawkins [Pleas of the Crown, I., a 62, § 2] 
is that it "consists in a violent, angry, rude or insolent, 
striking or touching of a person either by the defendant or 
by any substance put in motion by him." 

In the judgment in Tuberville v. Savage, given above, an {•fu^, p. ag*-] 
instance is given of a striking of a person in the course of con- 
versation, which would not be held to be a battery. So in Cole 
V. Turner, Holt, C. J., upon evidence in trespass for assault and * 

battery, declared, " First, that the least touching of another 
in anger is a battery. Secondly, if two or more meet in a Definition of 
narrow passage, and without any violence or design of harm, ^^^^'y* 
the one touches the other gently, it will be no battery. Thirdly, 
if any of them use violence against the other, to force his way 
in a rude, inordinate manner, it will be a battery ; or any 
struggle about the passage to such degree as may do hurt 
will be a battery." Other examples of what amounts to a Examples. 
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battery are to be found in the following cases: ''Such a 

3 M. & W. a8. seizing and laying hold as are necessary to restrain {Bawlings 

6 Mod: 172. V. TUX) ; spitting in the face {R. v. Cotesworfk) ; throwing 

over a chair or carriage in which another person is sitting 

7 Taunt: 698. {Hopper V. Beeve) ; throwing water over a person {PurseU v. 

8 A. ^ £. 602. Horn) ; striking a horse so that it bolted and threw its rider 

1 Mod: 24. (Dodwell V. Burford) ; the removal of a person from one part 

of a prison to another part in which he could not be legally 

4 Ex: 729. confined {Cohbett v. Orey) ; cutting off a pauper's hair, even 

for the sake of cleanliness and according to the rules of a 
4 C. & P. 239. workhouse (Fords v. Skinner) ; a constable taking a person by 

2 B. & P: N. the collar ( Wtffin v. Kincard). On the other hand, in this 
" ^^^' last case it was said that there would be no battery if the 

constable had merely touched the plaintiff with his staff in 
4 H. & N. 478. order to attract his attention : and so in Coward v. BaddeUy 

it was ruled that a person cannot justify giving another into 
custody for merely laying hands on him to attract attention, 
provided it be not done hostilely nor with violence. 

These cases furnish a sufficient explanation of the legal 
meaning of battery. 

We have next to inquire what amoimts to a justification. 

Justification First, the assault is justifiable if it is committed in self- 

defence; this in the old law phraseology is the defence son 
assault demesne. 

II Ex: 68. The rule as to this was laid down in Dean v. Taylor: " In 

an action for assault and battery to which the defendant 
pleads that the plaintiff first assaulted the defendant, who 
thereupon committed the alleged assault in his own defence, 
the plaintiff may shew that although he struck the first blow 
the defendant was guilty of excess. This principle is very 
concisely stated in the questions left by Parke, B., to the jury : 

But must be " Which of the parties struck the first blow ? did the defendant 

imposuit, use morc violence than was necessary to defend himself?" 

The old form of the defendant's ^lesi—moUUer manus tmpo- 
suit — shews also the full extent to which the law allows a 
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man to defend himself even from an unprovoked assault 
And the same rule applies to ejectment of a trespasser by the 
person in possession of property, or the recovery of property 
from a person wrongfully in possession by the owner; he 
must first request him to depart and then he may remove 
him, but only by gently laying hands upon him : if he is then 
resisted it would seem that he in his turn may use sufficient 
force to overcome the resistance. The defendant ought not 
in the first instance to begin with striking the plaintiff, but 
the law allows him either in defence of his person or posses- 
sions to lay his hand on the plaintiff, and then he may say, if 
any further mischief ensued, it was in consequence of the 
plaintiffs own act ; so that the battery follows from the resis- 
tance." But if only an assault (or apparently contemplated . 
battery) has been committed on the defendant's property (c.^., 
his horse), he may not even plead molliter manus imposuit in 
defence of his possession, unless there has been something 
more than a mere attempt to beat him. (Lawrence, J., JFeaver g T. R, 78. 
V. Bush.) 

And see Timothy v. Simpson : The master in that case was, 6 C. & P. 50a 
however, held not liable for an assault committed by a shop- 
man in ejecting a customer who refused to leave, he not 
ordering the assault nor being present during the ejectment. 

But " possession is nine points of the law : " and although Ejectment of 

V • • • r r i. 1 i. trespassers. 

when a man is m possession he may use force to keep out a • 
trespasser, if a trespasser has gained possession the rightful 
owner cannot use force to put him out, but must appeal to 
the law for assistance. But the forcible entry under such 
circumstances is not an assault, because the possession being 
unlawful he can recover no damages in respect of it ; but it 
is a crime under the statute 5 Eich. 2, stat. i, c. 8. (i) {Bed- 17 Ch: D. 174. 
doll V. MaUland.) ^«^' p* ^'^ 

(i) ^ That none from henceforth make any entry into any lands and tene- e Rich: 2, 
ments, but in caae where entry is g^ven by law ; and in snch case not with stat: i, c. 8. 
strong hand, nor with mnltitnde of people, but only in peaceable and easy 
manner. And if any man from henceforth do to the contrary, and thereof be 
duly convict, he shall be puDished by imprisonment of his body, and thereof 
ransomed at the king's will." 
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In connection with this subject the spring-gon cases should 
ianie, p. 334.] be leocL 

Tnstification Secondly, the command of a superior may in some cases be 
comnSSd?*^ a justification. But in this case the defence is only good if 
it would have been good had the superior himself committed 
the battery. For instance, if he is in possession of the pro- 
I C. B. 117. perty. (Boherts v. Taylor; Wheder v. Whiting, where the 
9 C. & P. 265. plaintiff was turned out of a house by a policeman.) 

Thirdly, a wife may justify an assault in defence of her 
husband ; or a servant in defence of his master (Leward v. 
I Raym: 62. Bcisdy) ; and, it would seem, any one in the preservation of 
the public peace. 

Necessaiy Fourthly, a limited power of correction is vested in certain 

correction. 

people having authority over others. Thus in a parent over 
4 F . & F. 656. ^ child, or a schoolmaster over a pupil {Fitzgerald v. Nortkoote) ; 
338. ' * in a master over his apprentice {Penn v. Ward) ; in a captain 

I C. & J. 295. over his crew for the preservation of discipline {Lamb v. 
16 Q. B. 218. Sy^^r^fi^i'^ Noden v. Johnson) ; in a captain over his passengers, 

if there is any real appearance of danger to discipline, or if 

the plaintiffs behaviour is such as might induce a reason- 

4 F. & F. 957. able man to believe in the existence of such danger {Aldworth 

V. Stewart). But the correction must be suited to the occa- 
sion an4 must be moderate. 

of ilw^i^d Fifthly, the justification may take the form of leave and 
licence. licence : as where the assault or battery has been committed 

II Q. B. 473. between parties engaged in a lawful game (Christopherson v. 

Bare) ; but if the game be unlawful, as prize-fighting, the 
same rule does not apply, and it would seem that either 
party may bring an action for an assault and battery against 

3 Jones 131. ^jjQ other {Bell v. Handey) ; or where permission has actually 

been given by the person alleged to have been assaulted : as 

50^ h Q- B. where a patient submits to an operation {Loiter v. Braddell, 

where the question was whether a domestic servant had con- 
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sented to be examined by a medical man to see she was 
with child) ; for an assault must be an act done against the 
will of the party assaulted. 

Among other injuries to the person may be included in- Nuisances. 
juries to a person's health arising from nuisances. These 
we have already considered under the leading case of St. Ca«rr, p. 160.] 
Sden's Smelting Co, v. Tipping. 



§ 2. False Impbisonment. 

A false imprisonment is an unlawful (wrongful and there- in what false 
fore false) interference with a man's liberty of action or free- I^^i^l^*'* 
dom to move at will from place to place. As in assault and 
battery, there are two degrees of the offence, but they are not 
as in that case distinguished by different names. There is a 
restraint upon freedom imposed by a shew of authority in 
which actual contact is unnecessary, and there in an actual 
laying on of hands and imprisonment in the popular sense of 
the word. 

The first question to be determined is therefore what 
amounts to an imprisonment. Warner v. Biddiford affords a 4 C. B: N. S. 
good illustration. The plaintiff was the defendant's servant 
at weekly wages to carry on a beerhouse. An altercation 
arose with regard to the balance of money due to the defen- 
dant, and he brought in a superintendent and a sergeant of 
police, one of whom, on the plaintiff's attempting to go up- 
stairs, refused to permit him to do so, and ultimately only 
allowed him to go accompanied by an officer. The county 
court judge's summing up was practically adopted by the 
Court, and was as follows : '* To constitute an imprisonment, what restraint 
it was not necessary that the person should be locked up imprisonment, 
within four walls, but that, if he was constrained in his free- 
dom of action by another, that was an act of imprisonment ; 
that the way in which the plaintiff had been constrained in 
his own house, and the restraint put upon his person, by re- 
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ftusdng him pennission to leave the room and go ap stairs in 
his own house, was in itself an imprisonment, independent of 
his being conveyed before a magistrate ; and that there was 
an act of imprisonment, and a continued imprisonment of 
some duration, there could be no doubt either in fact or law.'' 
4 Ling: N. C. In Orainger v. HUL the same question was discussed ; and 
^ ' . it was laid down that if a party is under restraint, and the 

Submission r j 

to lawful ofi&cer manifests an intention to make a caption, it is not 
oniy. necessary that there should be actual contact; or that if a 
person resigns his personal liberty under the authority of a 
writ, actual contact is not necessary to complete the arrest. 

Any restraint by authority or shew of force therefore con- 
stitutes an imprisonment. The doctrine of an earlier case, 
2 B. & P: N. Arrowsmith v. Le Mesurier, that if a constable brings a war- 
' ^"' rant, but instead of arresting the person charged he goes 

before the magistrate voluntarily, it does not amount to an 
arrest, has been expressly dissented from ; and the true prin- 
ciple is thus laid down in Buller's Nisi Prius : " If the baUifif 
who has a process against one, says to him, when he is on 
horseback or in a coach. You are my prisoner, I have a writ 
against you; upon which he submits, turns back, or goes 
with him, though the bailifif never touched him, yet it is an 
arrest, because he submitted to the process." 

The freedom of action in these cases has been curtailed or 
yielded up voluntarily, but it' is only a submission to the 
duly constituted officer of the law : and it is accoinpanied 
vdth the knowledge that if he does not go, he will be com- 
pelled to go. Where however the restraint is imposed by an 
ordinary person, it would seem that it must be actual and 
absolute, and a voluntary submission except under very 
exceptional circumstances will not amount to an imprison- 
ment. 
7 Q. B. 742. In Bird v. Jovus, a part of Hammersmith Bridge, generally 
^^Jjj^remust ^ge^J ^s a public footway, was appropriated for seats to view 
limits set to a regatta on the river, and separated for that purpose from 
cCTmingT^ *" the carriage-way by a temporary fence. The plaintiflf insisted 
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upon passing along the part so appropriated, and attempted 
to climb over the fence. The defendant, the clerk of the 
Bridge Company, pulled him back : but the plaintifif succeeded 
in climbing over the fence. The defendant then stationed two 
policemen to prevent, and they did prevent, the plaintifif 
from proceeding forwards along the footway in the direction 
in which he wished to go. The plaintiff, however, was at the 
same time told that he might go back into the carriage-way 
and proceed to the other side of the bridge, if he pleased. 
The plaintiff refased to do so, and remained where he was so 
obstructed, about half an hour. The question was whether Partial 
this partial restraint of the will was sufficient to constitute an [j^^dent. 
imprisonment. The Court were of opinion (Lord Denman, C. J., 
dissenting) that it was not. To call this an imprisonment, 
said Coleridge, J., " appears to me to confound partial obstruc- 
tion and disturbance with total obstruction and detention. 
A prison may have its boundary large or narrow, visible and 
tangible, or, though real, still in the conception only ; it may 
itself be movable or fixed : but a boundary it must have ; and 
that boundary the party imprisoned must be prevented from 
passing; he must be prevented from leaving that place, 
within the ambit of which the party imprisoning would con- 
fine him, except by prison-breach. Some confusion seems to 
me to arise from confounding imprisonment of the body with 
mere loss of freedom : it is one part of the definition of free- 
dom to be able to go whithersoever one pleases: but im- 
prisonment is something more than the mere loss of this 
power ; it includes the notion of restraint within some limits 
defined by a will or power exterior to our own." 

The point shortly therefore is this : to constitute an im- Free egress 
prisonment there must be such a restraint as entirely pre- {"on°m^n^ 
eludes the possibility of a free egress — such an egress as impossible, 
would not amount to a prison-breach — ^if the plaintiff choose 
to avail himself of it. 

The case of Bird v. Jones points therefore to what is a Difference 

,...__ . . ^ , between im- 

very important distinction, that between imprisonment and prisonment 
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and obstruc- 
tion. 



iamig, p. 153.] 



obstruction. The latter may be said to be as much a curtail- 
ment of the firee liberty of motion as the former : and both 
are torts, the latter however falls under another head, the 
violation of public rights, and we have already examined 
the rules by which it is governed, and the circumstances 
under which the plaintiff may bring his action : the former 
might also be large enough to become a violation of a public 
right For example, if one end of a street were blocked up 
unlawfully, there would be an obstruction, but no imprison- 
ment, because of the possible egress at the other end: the 
plaintiff would have no cause of action unless he could prove 
special injury. But if both ends were blocked, there would 
be clearly an imprisonment : and it would seem that the rules 
as to that tort would override the rules which govern the 
remedy for a simple obstruction. 



Justification 
of arrest with 
warrant 



We have next to inquire what amounts to a justification. 
First in the case of arrests with warrant. The law on this 
subject, into which we do not propose to go at any length, 
may be shortly stated as follows. The officer may, under 
the statute 24 Geo. 2, a 44, justify that the arrest was made 
band fide under a legal warrant. If the arrest is made under 

[Bigeiow,p.a77.] a proccss which is void the officer is himself liable. This is 

understood to mean if the writ shew upon its face that it is 
void ; and this may appear in either of three ways : (L) by a 
material defect in the language ; (ii) by the whole proceeding 
being beyond the jurisdiction of the Court ; (iiL) by the Court 
having no power to issue the warrant in the cause in question. 
In all of these cases the sheriff is liable at common law if he 
execute the writ, and also the attorney who prepares it, and 

2 W. Bl: 866. the dient who authorises it : Barker v. Braham. But if the 
arrest is made under a process which is only voiduUe or 
irregular the officer is not liable. This is understood to mean 
not any irregularity in form which is already dealt with 
under (i.) above, but that the writ has been granted in an 
irregular manner in a proceeding from which it might have 
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been regularly issued; or has been granted reguleu^ly in a 

suit the judgment in which is afterwards set aside. 

If the wrong person is arrested, though by a pure mistake, 

it is a case of false imprisonment, unless the person himself 

has caused the mistake by his own false representation ; but 

after the discovery of the mistake the officer should not 

unnecessarily detain him : Dunstan v. Paterson. 2 C. B: N. S. 

495, 

Secondly, as to arrests without warrant, as to which the Testification 
point involved is the right of a constable or a private person of arrests with- 

out warrant. 

to arrest a person committing a crime. The common law rule 
is that no valid arrest for a misdemeanor can be made on sus- 
picion ; if it is not made on the spot an action will lie for 
false imprisonment : Bowditch v. Bcdchin; Griffin v. Coleman; 5 Ex: 378. 
but if it is made on the spot the arrest may be by any 4H.&N.26S. 
bystander (i). 

In Baynes v. Brewster, the plaintiff, it appeared, had been a Q. B. 375. 
making a great disturbance at the defendant's door for the 
space of two hours. On being told that a policeman was 
sent for, he ran away. The policeman caught him and 
apprehended him. It was held that an action for false im- 
prisonment would lie, and that the plea setting out the facts 
by way of defence amounted to nothing more than a state- 
ment that the plaintiff was conducting himself in a violent 
and illegal manner before he was apprehended, but that he 
had ceased to do so when the apprehension took place. durLgthe 
" No principle," said Williams, J., " is more generally assumed ***y* 
than that a warrant is necessary to entitle a constable to 
interfere after the affray is over. It is otherwise where the 
facts shew that the af&ay is practically going on. This is on 
account of the obvious distinction as to public danger between 
a riot still raging and one no longer existing." 

There is no difference in this respect between one kind of Misde- 
meanor. 

(i) The Metropolitan Police Act (263 Vict 0. 47, b. 64) atttboriBes any 
constable belonging to the Metiopolitiin Police, to take into custody, without 
a warrant, all persona whom he shall liaye good cause to suspect of having 
committed, or being about to commit any felony, misdemeanor, or breach of 
the peace. 
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misdemeanor and another, as breach of the peace and fraud : 
3 B. & Ad : Fox V. OaufU. With regard to felonies, however, the rule is 
^^* . somewhat different A constable may arrest a supposed 

Felonies : 

arrest bv offender for felony without a warrant, upon a reasonable 

consta e. charge made by a third party, and this although, upon inves- 
tigating the charge, it turn out that no felony has been com- 
mitted. But there must in all cases exist a reasonable charge 
3H.&N.417. and suspicion: ffogg v. Ward; or, as it was put by Bram- 

well, B. : " It is not every idle and unreasonable charge which 
will justify an arrest, but there must be a chan^ not un- 
reasonable." If a person comes to a constable and says of 
another simplicUer, ** I charge this man with felony," that is 
a reasonable ground, and the constable ought to take the per- 
son charged into custody. But if from the circumstances it 
appears to be an unfounded charge, the constable is not only 
not bound to act upon it, but he is responsible for so doing. 
Arrest by With regard to an arrest by a private person on suspicion for 
pwTO^ felony, it is necessary in addition that a felony should actually 

8 c. & P. 522. have been committed : Allen v. Wright, 

Reasonable We have here, for the second time, the question of reason- 

okuse."^ ^ ftl>le Ai^d probable cause. In the way it has been stated, it is 

clear that the burden of proving it is on the defendant It 
will be remembered that in the case of malicious prosecution 
the burden of proving its absence is on the plaintiff Beyond 
this, however, there is nothing in common between the two 
actions, although they are very frequently combined in one. 
They are, however, not unfrequently compared, more espe- 
cially when it is endeavoured to find a reason why in one 
case the burden of proving reasonable cause is on the plain- 
The burden tiff, and in the other on the defendant If it is necessary 
the^defendimt. ^ allege a reason, it may be found in the different natures of 
the two actions. In false imprisonment the plaintiffs liberty 
has been restricted, and his rights have been violated, and a 
tort has, therefore, been committed unless it can be justified 
by shewing that the defendant at least acted as a reasonable 
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man in considering that he had cause for imprisoning the 
plaintiff. In malicious prosecution, however, there has been 
a prosecution and an acquittal, and the law considers its own 
acquittal sufficient vindication for the plaintiflf : it will, how- 
ever, punish, by the infliction of damages, the defendant for 
maliciously setting the law in motion against an innocent 
person, but the existence of the malice, both in law and in 
fact, being the gist of the plaintiffs case, must be proved by 
him. 

In both cases, however, the existence of reasonable and 
probable cause is a question of law for the judge, upon the 

facts as found by the jury : Lister v. Ferryman. L. R. 4 H. L. 

521. 
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CHAPTER XI. 

Of Injnries to BepntatloiL 

Stbictly speaking, false imprisonment is, as it is always 
treated, a violation of a person's right to the liberty of his 
person. It is evident^ however, that when the confinement 
is an actual and not a legal imprisonment, there is also 
coupled with an injury to the person an injury to his reputa- 
tion. Malicious prosecution, on the other hand, falls entirely 
on the other side of the line, the damages recovered being 
entirely in respect of injuries to reputation. This question 
we have already considered under the head of Malice. The 
remaining tort which is injurious to reputation is defamation 
of character, or, in the older language of the law, actionable 
words, which are subdivided into slander and libel, according 
as they are written or unwritten. 

The subjects of slander and libel have been so frequently 
and so compendiously treated, that we need only consider the 
more important features. 

DEFAMATION, 
General state- An action may be brought against the speaker of any words 

inent as to 

words action- which have been productive of damage to the person spoken 

able and non- ^r 
actionable. "^* 

Words, however, are usually said to be ** actionable ** or 
*' nonnictioTuMe,** according as the damage has to be proved 
or not In *' actionable " words the law presumes damage ; in 
'* non-actionable " words the law does not presume it, but 
Requires proof of the damage alleged to have happened. 
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It is usual to adopt the exhaustive classification of the cases 
in which the law presumes damage given by Mr. Starkie in 
his Law of Slander : it is as follows : — 

(i) Where an indictable offence is imputed. The cases ia 

(ii) Where a contagious or infectious disorder is imputed. "^^^ ^* 
(iii.) Where an injurious imputation is made of a person in damage. 

his office, profession, or business, 
(iv.) Where the words tend to the disherison of the plaintiff. 

These four classes constitute slander proper. 

(v.) Where the defamation is propagated by printing, 
writing, pictures, or effigy. 

This fifth class constitutes libeL 
We propose to notice shortly the rules in each of these 

cases to be collected from a few important cases. 



§ I. Slander. 

(i.) Where an indictaUe offence is imputed. 

In Holt v. SchoUfiM the words were : " Tim Holt (meaning 6 T. R. 691. 
the plaintiff) has forsworn himself (meaning that the plaintiff imputation 
had committed wilful and corrupt perjury), and I (meaning 
the defendant) have three evidences that will prove it" A 
rule which had been laid down in a previous case that *' words 
which tend to the infamy, discredit, or disgrace of the party 
are actionable," was held to be too wide, and the Court 
adopted the following as the true rule: "The words must 
contain an express imputation of some crime liable to punish- 
ment, some capital offence, or other in&mous crime or mis- Must be 
demeanour." It was further held, that if the words are not *^^*" ^"^ 
actionable in themselves, their meaning cannot be extended 
by an innuendo : and that " forsworn " could not of necessity 
be held to mean that the plaintiff had committed perjury. 

In the cases, says Mr. Starkie, '' it is observable that stress 
has been laid upon the terms scandalous and infamous, used 

X 
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as descriptive either of the crime charged or the pimishmeiit 
appertaining to it." And the above rule was also laid down in 

6 Mod: 104. Ogdm V. Turner. The words were, " There goes A., who is one 

of those that stole B.'s deer." Although the punishment for 

Imprisonment the ofifence imputed was fine or imprisonment, yet it was held 

the words were not actionable : for if one be found guilty of 
any common trespass, he shall be fined and imprisoned, yet 
none will say, that to say one has committed a trespass will 
bear an action." The Court held that to be actionable, " the 
thing charged upon him must in itself be scandalous." 



as a punish- 
ment not 
necessarily 
scandalous. 



Certain viru- 
lent ^sorders. 



2 T. R. 473. 



Must be at 
time present 



(ii.) Where a contagums disorder is imptUed. 

With regard to contagious or infections disorders, it is 
perhaps more accurate to say that this form of slander relates 
only to venereal complaints of the more virulent type. And 
it was further laid down in Carslake v. MapUdoram that the 
words to be actionable must not refer to a time past, but to a 
present continuance of the disorder. The distinction between 
crimes and infectious diseases was thus pointed out by 
Ashurst, J. : '' Charging a person with having committed a 
crime is actionable, because the person charged may still be 
punished : it affects him in his liberty. But charging another 
with having had a contagious disorder is not actionable ; for 
unless the words spoken impute a continuance of the disorder 
at the time of speaking them, the gist of the action fails ; for 
such a charge cannot produce the effect which makes it the 
subject of an action, namely, his being avoided by society." 



(iii.) Where an imputation is made on a person in his hisiness. 

Unfitness for With regard to words tending to shew an nnfitness of a 

prof^on.' person for the office he holds, the rule was thus laid down in 

I C & J. 301. iMToby V. Allday: "Words are actionable when spoken of 

one in an office of profit which have a naiurai tendency to 

occasion the loss of his office, or when spoken of persons 
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touching their respective professions, trades, and businesses, 
and do or have a natural tendency to tend to their damage." 
The rule, as usually understood before this case, had the words 
" will probably " in lieu of those italicised : but Bay ley, B., Must have a 
insisted that these words were too loose, and therefore intro- dcncy to 
duced " natural tendency ;" which confines the effect of the ^^^^"^ ^<^ 
actionable words to shewing the want of some necessary 
qualification, as honesty, capacity, or fidelity, or to some mis- 
conduct in the ofi&ce. Therefore, in the case of a clerk to a 
gas-light company who had been charged with immoral con- Charge of 
duct with women, it was held not actionable, " because the iMuffident. 
imputation the charge contains does not imply a want of any 
of those qualifications which a clerk ought to possess, and be- 
cause the imputation has no reference to his conduct as clerk." 
The injury being to the reputation, it is immaterial whether 
the office is paid or honorary : the main ground, in either case, ^.v^^t^thi^mie 
being the probability of loss of the office, and consequent dis- S^g^eTSS) 
honour in the eyes of the world, which might follow if the ^* *^*^ 
plaintiff had really been guilty of the crime charged The 
rule applies to all professions, however exalted, and to all 
trades, however humble, so long as the words clearly refer to 
the profession or trade. 

There are a few cases in which the reference to the pro- Reference to 
fession or trade is not express, but is so obvious that it will inferred, 
be inferred by law : for example, to say of a servant that '' he 
is a lazy, idle, and impertinent fellow," or of a barrister that 
'' he is no lawyer," would in both cases be actionable. It is 
hard, however, to draw the line. An obvious case on the 
other or non-actionable side may be suggested, as to say of a 
surgeon " he is no dentist." The case of Doyley v. Boberts is % Bing: N. c. 
much more difficult to understand. The plaintiff was an ^^' 
attorney, and the words, " He has defrauded his creditors, and 
has been horsewhipped off a race-course," were held not to 
come within this rule, and not to be actionable, although 
they would seem clearly to affect an attorney's professional 
reputation. 

X 2 
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Cio:Car: 
469. 

to 



mffident: 
plaintiff 
not be dis- 
inherited. 



Damage in 

■lander. 



Law eodea- 
vours to 
appreciate 
human nature. 



{muie, p. 306.] 



(iv.) Where the vx)rd$ tend to diAerimm. 

Finally, as to words tending to the disherison of a person ; 
in Humphreys y. Stanfidd the words " Thou art a hastaid " 
were held actionable : " tor, hj reason of these words, the 
plaintiff may be in disgrace with his &ther and nnde, and 
they, conceiving a jealousy of him tonching the same, may 
disinherit him; and thoogh they do not^ yet the action lies 
for the damages which may ensue." 

This last sentence introduces us to the important question 
of damages, and their relation to the action for slander. 

As we have ahready explained, these four are the only cases 
of slander proper which are said to be ^'actionable " ; that is, 
imless the words spoken fall within one of these classes no 
action can be brought without proof of the damage suffered. 
In these four cases the law presumes damage. 

We have already, in the chapter on Damages, pointed out 
what this presumption of damage really means. Many of the 
examples there discussed were cases of slander : this subject 
indeed must afford the best illustrations of the principle, not 
only because it furnishes us with cases both within and out- 
side the principle, but also because the lines separating the 
two sets of cases are drawn with such remarkable precision. 

The law endeavours to appreciate the subtle influences 
which operate on the human mind, and declares that in these 
four cases of slander the words cannot be spoken without 
influencing, in however minute a manner, other people to the 
detriment of the person acted against : as was said in Lurnhf 
V. Allday, the words have a natural tendency to do damaga It 
is this natural tendency which the law endeavours to follow. 
But on the other hand, as to words spoken, which fall outside 
these four cases, the law refuses to presume that people's 
conduct should in the least degree be influenced by them to 
the disadvantage of the person to whom they refer. 

But if their conduct has been so influenced, on proof of the 
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damage suffered, the plaintiff is entitled to compensation in 
damages. 

Whether the law has been successful in this endeavour to 
understand human nature, whether one or more classes of 
" actionable " words could not now with complete justice be imputations 
added to the old list, is another matter. There is one class ^ ^^ ' 
especially, where incontinence is imputed, against which the ^: Lord camp- 
minds of the judges have always revolted. It clearly falls J^/i^iJjV* 
outside the line of presumption of damage, and consequently 
has always been held not actionable without proof of damage. 

The real hardship however seems to lie, not in the rule Application of 
which refuses to presume damage in such cases, but in the So^^dam^^ 
rigorous manner in which the rules as to remoteness and ^^-^^^^ 
"temporal " damage have been applied. 

Where, in consequence of an imputation of unchastity, a 
woman who is about to be married loses her marriage, the 
requirement that damage should be suffered is satisfied, and 
an action will lie : Davis v. Gardiner. But where the damage 4 Co: i6^. 
was the woman's illness and its consequences, incapacity to Application of 
attend to business and expense of cure, it was held that it remoteness, 
would not support the action. "Probably,** said Bram- 
well, B., " because the law holds that bodily illness is not the 
natural nor the ordinary consequence of the speaking the 
slanderous words." The illness is therefore too remote, and 
that being cut off, its attendant consequences must also be 
cut off: Alsop V. Alsop. K the words had been, " She had a 5 H.& N. 534. 
child, and if she have not a child she has made it away," the 
case would fall within class (iii.), because it imports a felony^ 
and an action would lie without proof of damage : see Barnes i Lev: 261. 
V. BrudelL Again in lynch v. KnigM, in consequence of a 9 h. L. ca: 
charge of levity (but not incontinence), the husband turned ^^7* 
his wife out of doors. It was held that no action lay, on the Result must 
ground that the damage was not the natural result of the "o husbajaJf 
slander, but arose from the precipitancy or idiosjmcrasy of i<iiosyncrasy. 
the husband. "The act constituting the special damage 
must be such as might be expected from a reasonable man 
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who believed the truth of the words according to the intfflitioQ 
of the slanderer." 
The role as to temporal damage we have already considered 
[aH/e,pp:i44, as exemplified by the cases of Bdberts v. Eoberts and Chamber^ 

'45'] 

lain V. Boyd. 
L. R. 7 Q. B. Davies v. Solomon is to be distinguished from those cases. 

1 13 

An imputation of unchastity on a wife " whereby she was 
injured in her character and reputation, and lost and was 
deprived of the companionship, and ceased to receive the 
hospitality of divers friends, and especially of A, B, and C," 
was held to disclose a good cause of action, because hospi- 
tality means meat and drink given gratuitously, and this is 
temporal damage. 
Rule as to Another difficulty arises from the impossibility of deter- 

prooi of 

technical spe- mining accurately whether mere proof of damage is sufGicient 
ci amage. ^ support the action, or whether technical special damages 
[ante, p. X53.] must bc shcwu. Wc havc already dealt with this point also, 

and it will therefore be sufficient to notice one or two 
additional cases of slander. 

In the above-mentioned case, Davies v. Solomon, although 
the names of some of the friends were given, it does not 
appear that there was any further attempt to prove technical 
special dame^e. 
I Sid: 396. But in an old case, Barnes v. Prudlin, words spoken against 

a woman's chastity "per guod il perd suiters *' was held in- 
sufficient, unless the particular suitors were specified. 
29 L. J: Ex: On the other hand, in Dixon v. Smith an action was 
brought by a surgeon and accoucheur for slander, imputing to 
him, in words spoken to one D., that a female servant of his 
had had a child by him. Special damage, that D. had by 
reason thereof refused to employ the plaintiff in the way of 
his profession on a certain occasion, whereby he lost the fee 
in respect of such attendance, and had been greatly injured 
in the way of his profession and the number of patients 
employing him in it. The case did not fall within either of 
the four classes given above, and Martin, B., held that the 
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damages were not to be confined to the guinea fee which he 
had laid specially, but that the jury might consider how much 
general damage he had probably sustained ''through the 
special damage laid." But the decline of business could only 
have arisen in consequence of repetitions of the slander for 
which, as we shall see, the original utterer is not liable." [>«»'. p- 3".] 

The true rule is probably the one given by Gould, J., in 
Iveson V. Moore^ in which the degree of particularity required 
is said to depend on the number of people whose conduct has 
been afifected by the slander, and the consequent convenience 
or inconvenience of proof. [See the judgment given on page 
151.] 

"Words, the subject of an action for slander, are not to be Words to be 

J . , , . . , , . , construed as 

understood, as was once supposed, rmtion sensu; tney are an ordinary 
to be fairly and naturally construed in the plain and popu- ^^;^^^ 
lar sense in which an ordinary hearer would naturally them, 
understand them. As where the defendant said that the 
plaintiff " was under a charge of a prosecution for perjury ; 
and that G. W. (an attorney of that name) had the Attorney- 
General's direction to prosecute the plaintiff for perjury." 
Lord EUenborough, C. J., held that there were three construe* 
tions of which the words were capable : that he was ordered 
by the Attorney-General to be prosecuted, either for a perjury 
which he had committed, or which he had not committed, or 
which he was supposed only to have committed: that the 
first was the natural construction, and that the words fell 
within the first of the classes given above, and were, therefore, 
actionable without proof of damage : Boberts v. Camden, 9 East 93. 

So in Harikinson v. Biihy an indictable offence was imputed 16 M. & W. 

442. 
in the presence of bystanders : the speaker apparently did 

not mean actually to impute the commission of the offence : 

Parke, B., held that if the bystanders had been proved to 

have understood the words in the same sense as the speaker, 

then he would have been entitled to a verdict : but in the 

absence of such proof, " words uttered must be construed in 
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iatUf, p. 309.] 



the sense which hearers of common and reasonable under* 
standing would ascribe to them, even though particular in- 
dividuals better informed on the matter alluded to might form 
a different judgment on the subject'' See also the rule laid 
down in Lynch v. Knight, 



Statements 
affecting pro- 
perty. 



The rules of slander would seem to extend to words which 
affect not the person's reputation but his property : such, for 
instance, as a statement that a tradesman was suffering from 
scarlet fever, which would naturally operate to prevent people 

I Ex: D. 9x. going to his shop ; or, as in Biding v. Smith, where the state- 
ment was that the plaintiff's wife had committed adultery, 
which the Court held would also naturally prevent people 

[c/: p. X53.] from frequenting the shop. The case was apparently decided 

on the assumption that it was necessary to prove technical 
special damage in cases of slander other than the four special 
classes, but that it was only necessary to prove general 
damages in this case. The decision therefore does not throw 
much light on the question : possibly it should fall within 

Ow/. p. 376] the rule laid down in Malachy v. Sloper, as to slander of title. 



Liability fur 
repetition. 



7 Bing: 21 1. 



With regard to the damages, an important question as to 
remoteness arises when the damage has arisen from the repeti- 
tion of a slander. The rule was laid down in Ward v. Weeke$ 
that damages could not be recovered in respect of the repeti- 
tion. " Where the words are not actionable per se the original 
utterer of the slander is not liable, unless either the person 
who was influenced by them was present and heard them 
spoken, or the utterer authorised their repetition." (Pol- 

I H. & c. 153. lock, C.B., Farkins v. ScoU.) 

The only exception is where there is a duty or moral 
obligation on the party to whom the words are spoken to re- 
peat them : as where words are spoken to a husband such as, 
if true, would render the subject of them unfit to associate 

16 L T. 263. with his family : Derry v. Handley. But this rule has been 

31 L. J: Ex: doubted, and the original utterer held not liable for such 

^^^' repetition; see Parkins v. Scott 
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Passing from slander proper, we come to the fifth class of 
words actionable j9er se or without proof of damage, that is 
to say, 

§ 2. Libel. 

The rule is laid down in the short head-note to Thorley v. 4 Tamt: 355. 
Lord Kerry : " An action may be maintained for words written, d^age^ronT 
for which an action could not be maintained if they were written 

slander, or 

merely spoken." It is to be noticed that in his judgment UbeL ' 
Lord Mansfield, C. J., protested strongly against the difference 
between slander and libel, but held that he was governed by 
authority. Into the reasons for the distinction we do not pro- 
pose to enter at any length : it is sufficient to notice that the 
two more generally advanced are, (L) that the tendency of 
libel to cause a breach of the peace is more direct than that 
of slander: this is obviously untrue; (ii.) that written de- 
famation has a more extended circulation than spoken words. 

[A third reason has also been advanced by a learned 
American writer based on historical considerations, which, 
says Mr. Bigelow, is not only ingenious but bears evidence of [J^j"*^^*"^ 
probability.] 

The second, although occasionally untrue, seems however 
to be the true reason, and to accord with what we have 
already said on the subject of presumption of damaga As 
in the four classes of slander, where the law, in its apprecia- 
tion of human nature, refuses to believe that no damage can 
arise from the uttering of the words ; so where the words are 
written, whether they fall within one of these four classes 
or not, if they are directed against a person's reputation, the 
law refuses to believe that in some way or other the person 
of whom they are spoken will not be harmed at least in some 
slight degrea One other reason for this belief suggests itself : 
with slander the words may not dwell in the memory, but 
with libel there is a permanent record serving to keep the 
charge fresh in the imagination of the person or persons 
spoken to, and this quite irrespective of the repetition of the 
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libel by shewing the writing to people other than those to 
whom it is addressed. 

The first question which naturally arises is what is a libel ? 

It may be useful to remember that the definition of libel will 

also include the definition of slander not actionable j)er se. 

Definition of Two definitions will be sulB&cient " A publication, without 

' • justification or lawful excuse, which is calculated to injure the 

reputation of another, by exposing him to hatred, contempt or 

6 M. & W. ridicule." (Parke, B., Parmiter v. Coupland,) Thus a charge 

pointing to anything like inability in respect of pecuniary 
resources would, to persons reading such a statement in a 
public newspaper, tend to injure his position in the world : so 
it is libellous to charge a man with ingratitude generally, 
without any reason being given. 

" A censorious or ridiculing writing, picture, or sign, made 
with a mischievous and malicious intent towards government, 

pJ°S j*,^^j|^ magistrates or individuals " : The People v. Cosswdl 

These definitions do not apply to words not actionable per 

[ante, pp: a6o, gg; as WO havo already seen, untrue words, whatever imputa- 
tion they may contain, if they produce damage are actionabla 

Functions of Secondly, it is important to inquire upon whom the duty 
1^.^ lies of determining whether the writing in any given case is 

or is not a libel The respective functions of judge and jury 
in an action for libel have recently been elaborately explained 

7 App: Ca: in the case of The Capital and Counties Bank v. JBenty in the 
r Zr Loiti sd- House of Lords. " It is the duty of the judge to say whether 
borne, c] ^ publication is capable of the meaning ascribed to it by an 

innuendo ; but when the judge is satisfied of that, it must be 
left to the jury to say whether the publication has the mean- 
10 Q. B. 899. u^g 80 ascribed to it" (Wilde, C. J., Blagg v. Stwrt.) [This 
was put in a slightly different way by Parke, B., in Parmiter 
v. CoupUvnd, The judge is first to give a l^al definition of 
libel, and then to leave it to the jury to say whether the facts 
necessary to constitute a libel are proved to their satisfac- 
tion.] 
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But if the judge, taking into account the manner and the 
occasion of the publication, and all other facts which are 
properly in evidence, is not satisfied that the words are cap* 
able of the meaning ascribed to them, then it is not his duty 
to leave the question raised by the innuendo to the jury. 

Thirdly, in deciding the question whether the words are Reasonable 
capable of the meaning alleged in the innuendo, the same rule to be adopted, 
of construction must be adopted as in the case of slander : 
" The judge ought not to take into account any mere conjee- ^^,^^ 
tures which a person reading the document might possibly form, 
as to some out of various motives or reasons which might have 
actuated the writer, unless there is something in the document 
itself, or in other facts properly in evidence, which to a reason- 
able mind would suggest, as implied in the publication, those 
particular motives or reasons." 

Justification. 

We have now to inquire what amounts both in slander and 
libel to a justification of the defendant's words. 

(l) Truth. 

The defendant, says Mr. Starkie, is prima fcune justified in Truth a justi- 
law, and exempt fix)m all civil responsibility, if that which 
he publishes be true. For no one, in point of natural justice 
and equity, can have any title to a false character ; he can 
shew no legal interest in the suppression of truth, or in the 
continuance of error; it would be inconsistent with every 
sound legal principle and analogy, to allow him to recover 
damages for an injury to that which he either does not, or at 
least ought not to possess; and it would be contrary to the 
plainest and most obvious principles of public policy and con- 
venience, to permit a man to make gain of the loss of that 
reputation and character in society, which he had justly 
forfeited by his misconduct. And since, if the words are true, 
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no offence is committed, it follows from what has already 
been said that it is immaterial that the statement has been 
made with the greatest possible malice in fact and desire to 
injure the plaintiff. 

Mnst be fuUy But on the other hand if the truth be pleaded, the strongest 

proof of it will be required Thus if an indictable offence is 
charged it will be necessary to support the justification with 
precisely the same evidence which would be required on the 

3 Esp: 133. trial of the indictment : Cook v. Fidd, 



(iL) Privilege. 

Justification Privilege is of several kinds. 

T J"fti^^ (^) There is a privilege accorded to all who take part in 
privilege. judicial proceedings in respect of statements made by them 

reflecting on the parties, witnesses and others, which would 
otherwise amount to slander. 
37 L. J: Ex: In Scott V. StaTisfdd the broad proposition was laid down 
'^^' that an action is not maintainable against a judge for words 

spoken by him in his judicial character and in the exercise 
of his judicial functions in the Court within and over whidi 
he presides (which words, ais against an ordinary individual, 
might be actionable), although spoken maliciously, without 
probable cause, and corruptly and irrelevantly to the matter 
Judges. at issue. The reason given for the rule is that it is not for 

the protection of a malicious, corrupt, or offending judge, there 
being a proper remedy in such a case, but for the benefit of 
the public who are entitled to require that the judges should 
be independent, and should be protected by the law in exer- 
cising their functions without fear. 
Advocates. And this privilege extends to advocates (counsel or soli- 

10 Q.B.D. citors) : the most recent case on the subject being Mwnster v. 
5^ Lamb. The law was there laid down by Brett, M.R, in the 

strongest way possible : " For the purposes of my judgment I 
shall assume that the words complained of were uttered by 
the advocate maliciously, that is to say, not with tiie object of 
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doing something useful towards the defence of his client. I 
shall assume that the words were uttered without any justifi- 
cation or even excuse, and from the indirect motive of per- 
sonal ill-will or anger towards the prosecutor arising out of 
some previously existing cause ; and I shall assume that the 
words were irrelevant to every issue of fact which was con- 
tested in the Court in which they were uttered ; nevertheless, 
inasmuch as the words were uttered with reference to, and in 
the course of, the judicial inquiry which was going on, no 
action will Ue against the defendant, however improper his 
behaviour may have been. . . . For more than a judge, in- 
finitely more than a witness, he (the advocate) wants protec- witnesses, 
tion on the ground of benefit to the public." 

The same rule applies to witnesses in a cause : Bevis v. i8 C. B. 126. 
Smith ; Henderson v. Broomhead. 4 H. & N. 569 

(ff) There is a privilege in respect of all Parliamentary Parliamentary 
proceedings and petitions ; in respect of reports to military privileges. 
oflScers ; in respect of reports of trials and other judicial pro- 
ceedings ; in respect of reports of Parliamentary proceediogs ; 
in respect of reports of public meetiogs (by the Newspaper 
libel and Begistration Act, 1881) ; in respect of reports and 
comments upon matters of public interest; in respect of 
literary and other criticism; in respect of communications 
made to the proper public authorities; and in respect of 
publications in vindication of character. 

All these are fully commented on in Ball's Leading Cases 
[pp : 73 et seq.]. 

(7) There is also a privilege in respect of communications Privilege 
made between persons standing in certain special relationships ^^JSj reia^ 
one to the other. ^^^ 

Before, however, considering this privilege it will be ad- 
visable to consider at once the place which actual malice 
holds in the law of Slander and Libel. 

Privilege is not unusually said to be of two sorts, absolute Absolute and 
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qualified pri* 
vilege. 



'* Malice in 
fact *' rebuts 
the privilege. 



and qualified, according as malice may or may not be held to 
countervail the privilege. It will be gathered from what we 
have said on the subject of the privilege which is extended to 
all who take part in legal proceedings, that no action will lie 
for words uttered during the course of them under any circum- 
stances whatever, not even if they are uttered with the most 
malicious intent. This privilege is therefore said to be abso- 
lute. The same rule applies to the first two privileges in the 
second group. But with r^ard to all the others in that 
group and the third class, now to be considered, the privilege, 
if it is set up, may be rebutted by proof of actual malice, that 
is, malice in fact. 

It is necessary shortly to revert to what we have already 
said on the subject of malice. All wrongful acts done inten- 
tionally and without just cause or excuse are in the eye of the 
law done maliciously. Consequently all slanders and libels 
are malicious in law unless they are spoken or written on a 
privileged occasion which is a just cause or excuse for the 
act. But the law recognises the human passion called malice, 
giving it the name of " malice in fiEu^t " ; and the manner in 
which it does so in the law of slander is this, it declares 
that if the occasion on which the privilege would otherwise 
arise is made use of for any purpose other than an honest 
one, or for any purpose other than the occasion itself requires, 
although the occasion be privileged yet the privilege shall be 
immediately taken away. 

Privilege and Truth, it will thus be seen, cannot both be 
justifications in the same matter. Truth is an absolute 
answer, Privilege is only required to protect those who under 
certain circumstances make false, or rather erroneous, state- 
ments. 



Necessity for 
the privilege. 



We may now proceed to deal with the third class of privi- 
lege : and it will be seen from the occasions on which it arises 
that if there were no such privilege, if the words spoken on 
these occasions could be made the subject of an action for 
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damages, it would be impossible for the affairs of mankind to 
be conducted. On the other hand, the rule as to malice is 
intended as a wholesome check on the too unrestrained use of 
this otherwise essential protection. It remains therefore to 
be seen on what occasions this privilege arises. 

The leading case on the subject is Bromage v. Prosser. The 4 B. & C. 247. 
facts were as follows : One Watkins met Prosser and said, 
" I hear that you say the bank of B. & S. at Monmouth has 
stopped. Is it true ?" Prosser said, " Yes, it is ; I was told 
so." He added, "It was so reported at CrickhoweU, that 
nobody would take their biUs, and that he had come to town 
in consequence of it himself." Watkins said, "You had 
better take care what you say ; you first brought the news to 
town, and told Mr. John Thomas of it." Prosser repeated 
" I was told so." He had in fact been told at CrickhoweU 
that there was a run on the bank, but not that it had stopped, 
nor that^ nobody would take their bills ; what he said there* 
fore went far beyond what he had heard. In his judgment, 
Bayley, J., first discussed the distinction between malice in 
law and malice in fact: he then declared the questions for [cZ-hu judgment, 
the jury to be, first, did Prosser understand Watkins as 
asking for information with reference to the solvency of the 
bank ? This was necessary, because " Is it true ?" might 
have meant, " Is it true you said what you did ?" or " Is 
what you said true ?" If they answered this in the afl&rma- 
tive, the case would "range under the cases of privileged 
communications," and consequently the second question for 
the juiy would be as to the existence of malice in fact, in 
order to see whether the privilege would be rebutted. 

Under the head of false representation we hinted that one 
form of it must arise in those cases in which the party dam- 
nified was the party spoken about Where information is Connection 
requested as to the solvency of a person and the answer given slander and 
is that he is not to be trusted, if this is untrue, it is possible of ^^f f?P'®" 

' ' ^ sentation. 

course that the person making the inquiry may be the person 
damnified ; but as a general rule an injury will result to the 



820 



IN JUEIES TO REPUTATION. Chap. XL § 2. 



The tests of 
malice and 
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(^: Tnmd, 
I>-«S4.] 



iMtigf p. S83.] 



3 Q. B. 5. 



person spoken of. Whether this injury be called false repre- 
sentation (as it clearly may be) or slander, with regard to the 
important question of damages, is inmiaterial For as a 
slander it falls under the third class of actionable words, 
namely, injurious imputations made of a person in his busi- 
ness, and as such may be sued upon without proof of damage. 
An important consideration however does arise when we have 
to inquire whether the rules as to truth, privilege, and malice, 
in the law of slander correspond with those as to knowledge 
of falsity in the law of fraud. 

One other element is common to both torts, unless the state- 
ment be false in fact no action will lie in either case. 

The inquiry which we have suggested is therefore limited 
to this: First, when the words are spoken in answer to a 
question (the privileged occasion of the law of slander), is the 
rule as to fedse representation to be applied as the test of 
that malice which is suf&cient to rebut the privilege ? 
Secondly, do the same principles govern voluntaiy conmiuni- 
cations? 

The rule as to knowledge of falsity at which we have 
arrived is, that the defendant is liable for a false representa- 
tion if he afGrms that to be true within his own knowledge 
which he does not know to be true, or if he affirms that to be 
true which he does not believe to be true. 

The definition of ''malice in fact" is something " actuated 
either by spite or ill-will towards an individual, or by in- 
direct or improper motives, though these may be wholly 
unconnected with any uncharitable feeling towards anybody." 

In FovmMin v. Boodle it was laid down expressly that of 
the various proofs of malice which may be laid before the jury 
one may be " that the statement is fEdse to the knowledge of 
the party making it" : the judgment seems also to warrant 
the statement in the head-note, " or, as to matters of opinion, 
that the defendant (in making the statement) did not really 
act on the opinion which he professes .to have entertained." 
Patteson, J., said during the ai^ument, ** Falsehood in fact is 
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no proof of malice, unless the proof involves knowledge of 
the truth.'' "The defendant must shew that the assertion 
was made with an honest belief of its being the trutL" So 
far this exactly tallies with the rule as to absence of belief in 
the case of fraud : there seems however to be no case at pre- 
sent decided as to whether the first part of the above rule, 
which refers to reckless statements, may safely be called Reckless 
malice. It is suggested that it is. And there are dicta to ^^^^ ^ 
support the contention. In Davies v. Snead, for example, L. R. 5 Q. B. 
Blackburn, J., said that an action would lie for words spoken ** ^* "* 
"wantonly," that is, without such occasion as would render 
it right for a person to speak them ; and in Clark v. MolyneuXy 3 Q. B. D. at 
Brett, J., said : " So if it be proved that out of anger, or for ^* ^^' 
some other wrong motive, the defendant has stated as true 
that which he does not know to be true, and he has stated it 
whether it is true or not, recklessly, by reason of his anger or 
other motive, the jury may infer that he used the occasion, 
not for the reason which justifies it, but for the gratification 
of his anger or other indirect motive." In effect the inquiry 
in both cases is as to the bona fides of the statement ; the two 
rules might well be stated thus : if it is not bond fide it is 
fraudulent ; if it is not bond fide it is also malicious. It will 
be found too that if there is any distinction in any part of ['-^-^ injuries by 
the law of torts between the rules as they affect injuries to ««^*»^- c/"* 
the person, and injuries to property, the former are invariably 
the more severe. The ordinary form of false representation 
is an injury to property ; in it« other form it is an injury to 
the person or reputation, and it is then called slander or libel. 
It seems clear then that whatever the rules may be in the 
latter case they include all the rules laid down in the former. 
Malice in fact therefore may be accurately said to include 
fraud. 



It is said that there are other means of proving malice, for Malice proved 
example, from the mode of publication, irrespective of belief of publication. 
in its truth. This rule is given in Starkie [p. 457] : " When- 

Y 
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0ver a means more injurious than necessary is resorted to 

for the publication of defamatory matter, it affords evidence 

of malice, though the communication be in other respects 

L. R. 9 C. P. privileged " ; as in Williamson v. Freer, where a telegram 
39^* 

was sent to the plaintiff's father to the following effect: 

" Your child will be given in charge of the police unless you 
reply and come to-day. She has taken money out of the tilL" 
The statement to the father would have been privileged. 
Brett, J., said, " I think that a communication which would 
be privileged if made by letter becomes unprivileged if sent 
through the telegraph office, because it is necessarily com- 
municated to all the clerks through whose hands it passes. 
It is like the case of a libel contained on the back of a post- 
card." The point of the decision seems however to be not 
that there was malice in the fact of communicating by tele- 
gram, but that there was a publication to persons in respect 
to whom the privilege did not arisa 



The occasions which creaU the privilege. 

(i.) Communications relating to business between strangers. 

[«»/#, p. 319.] Bromage v. Prosser affords the best illustration of this class, 

which includes the giving of confidential advice, and commu- 
nications made to persons who ask or who have a right to 

Business com- expect them. Such advice or communication is privileged. 

" The duty which may be supposed to exist, to give advice 
faithfully to those who are in want of it, has been allowed to 
prevail for the sake of the general convenience of business, 
though with some disregard of the equally important rule of 
morality, that a man should not speak ill, falsely, of his 

2 C. B. at p. neighbour." (Coltman, J., Coxhead v. Bichards^ And it 

001. 

would seem that the privilege extends to all subsequent com- 
munications made on the subject-matter of the original in- 

[Lnding Cases, quiry. Mr. Bigelow gives the following rule, which is war- 

5 H. & N. 838. ranted by BecUson v. Skene : " When a confidential communi- 
cation is made between two persons with regard to an inquiry 
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of a private nature, whatever takes place between them, Privilege may 
relevant to the same subject, though at a time and place some^time?' 
different from those at which the confidential relations began, 
may be entitled to protection, as well as what passed at the 
original interview ; and it is a question for the jury whether 
any further conversation on the same subject, though appa- 
rently casual and voluntary, did not take place under the 
influence of the confidential relations already established 
between them, so as to be entitled to the same protection." 

The question then arises, does a similar privilege extend to Voluntary 
voluntary statements? It will be remembered that much * <^"*^°5- 
stress was laid, in Bromage v. Prosser, on the question whether lante, p. 319,] 
the defendant thought an inquiry had been addressed to him. 

In Cachead v. Richards the facts were as foUows : C, the 2 C. R 569. 
mate of a ship, sent to B., a stranger, a letter charging A, the 
captain, with gross misconduct B. shewed the letter to D., 
the owner, who dismissed A. The Court was equally divided 
in opinion ; Tindal, C.J., and Erie, J., holding the communi- 
cation by B. to D. privileged, Ooltman and Cresswell, JJ., 
that it was not privileged. The judges agreed however on 
two important propositions : 

(a.) If a person has any personal interest in the subject- Personal 
matter to which the communication relates (e.g., if he had subject- 
been a part owner of the ship, or underwriter on the ship, or ™*'^^'- 
had had any property on board), the communication is pri- 
vileged. As in Bldckham v. Pttgk, where the defendant, being 2 C. B. 611. 
a creditor of the plaintiff, was held to have a direct interest 
in preventing certain money in the hands of an auctioneer 
from being paid over to the plaintiff, sufficient to make an 
honest communication to the auctioneer that the plaintiff 
had committed an act of bankruptcy, come within the rule of 
privilege. 

(b.) If the communication discloses danger to the subject- Imminent 
matter to which it relates (e.g,, to the ship or cargo, or the subject- ° 
ship's company), and the danger is apparently so imminent "^"*^'- 
that the disclosure is necessary to avert the danger, " then, 

Y 2 
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upon the ground of social duty, by which every man is bound 
to his neighbour, the defendant is not only justified in making 
the disclosure^ but is bound to make it. 

The question to be determined in the case was however 
whether a person having information affecting (but not so as 
to produce imminent danger) the interests of another, may 
not make a privileged communication of it, although he has 
himself no personal interest in the matter : and on this point 
the judges differed. The dif&culty is limited, as we shall see, 
to people who stand in no other relation of confidence to one 
another, that is, to people who are technically called strangers 
to one another. It must be confessed however that the test 
Test of the suggested by Tindal, C.J., seems to accord with many other 
pro en man. ^^^^gj^j^g ^^ kindred subjects. Did the defendant act as a 

reasonable and prudent man in making the communication ? 
In so many other cases the conduct of the reasonable man is 
the test of the existence of the duty that there seems no sound 
reason why it should not be the test in this instance. 
S E. & B, 344. This seems to accord with Harrison v. Bvsh^ where it was 
ruled that a conmiunication which a person makes honA fide 
in discharge of a moral or social duty of imperfect obligation, 
is privileged. " To which I may add," said Jessel, M.R, in 

7 Q. B. D. at Waller V. Loch^ " that such is the case where the person giving 
^* ' the information lona fide thinks that he is discharging a moral 

or social duty. It is not necessary in all cases that the infor* 
mation should be given in answer to an inquiry." 

(n.) Communications between those who stand in a general 

confidential relation to one another. 

Communica- Where the persons between whom the communicatioii 

family con- passes are connected by family ties, the privilege exists 

nections. whether the statement is in answer to a question or is made 

8 C. & P. 888. voluntarily, as in Todd v. Hawkins, where a letter from a son- 

in-law to his mother-in-law, volunteering advice respecting 
her proposed marriage, and containing imputations on her 
future husband, was held privileged. 
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As to this class a broad rule was laid down by Parke, B., 
in Cockayne v. Hodgkisson, " Where the writer (or speaker) is s C. & P. 543, 
acting on any duty legal or moral, towards the person to Moral duty, 
whom he writes (or speaks); or where he has, by his 
situation, to protect the interest of that person, that which 
he writes under such circumstances is a privileged communi- 
cation." In the case A., being a tenant of B., was desired by 
B. to inform him if he saw or heard anything respecting 
the game. A. wrote to B. telling him that his gamekeeper 
sold the game : it was held to fall within the above rule. 

So in Clark v. Molynmx, the Court of Appeal held the follow- 3 q.b, d. 237. 
ing occasion privileged: "where the relation between two 
persons was so intimate, socially and professionally, as that 
between a rector and a vicar and his curate, and when it 
can be said that the vicax is consulting with his curate in 
ecclesiastical matters." 

Numerous other examples of a confidential relationship 
might be cited ; two more will however be sufficient. If A. is 
surety for B. to C, A. may lawfully state to C. in an unre- 
served manner his opinion of B.'s conduct and character, 
whatever the charges may be which he thus imputes to him : 
Dunman v. Bigg. i Camp: 26gn, 

In Toogood v. Spyring, the defendant, a tenant of D., required 1 C. M. & R, 
some work to be done on his premises ; the plaintiff being 
regularly employed by D. was sent by D/s agent to do it. He 
did the work negligently and got drunk, as the defendant 
believed, on cider taken from the cellar. The defendant 
charged the plaintiff, in the presence of a stranger, with 
having broken open the cellar door to get at the cider ; he 
repeated the charge to the stranger in the plaintiffs absence, 
and he also made the same communication to D.'s agent. The 
Court held the communication to the agent was privileged, 
but that to the stranger in the plaintiffs absence was not ; 
on the other hand that made to the stranger in the plaintiffs 
presence was. 

Parke, B., laid down the rule that the privilege existed if 
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the communication was fairly made by a person in the dis- 
charge of some public or private duty, whether legal or moraL 
" If fairly warranted by any reasonable occasion or exigency, 
and honestly made, such communications are protected for 
the common convenience and welfare of society ; and the law 
has not restricted the right to make them within any narrow 
limits." And in applying this rule to the circumstances of 
the case, the learned judge held that if the occasion warranted 
it, a master, or even a person such as the defendant, was 
justified in charging his servant, or even such a person as the 
plaintiff, for any supposed misconduct, and to give him 
admonition and blame ; and the fact that he spoke in the 
presence of a bystander made no difference ; unless indeed it 
were proved that the defendant had sought the bystander's 
presence in order to speak before him, which might furnish 
some evidence of malice in fact. 

The case of Tompsan v. Dashwood presents some curious 
features. D., a director of a company, wrote a letter to the 
chairman reflecting on T., the managing director, with 
regard to Ms conduct in the ofiice : he also wrote on other 
matters to the secretary, who was T.'s brother ; but unfortu- 
nately D. put the letters in the wrong envelopes, so that the 
letter to the chairman went to the secretary. Two things 
were clear, that the communication, if it had been sent to the 
chairman, would have been privileged : and that there was no 
malice in fact either in writing the letter, or in sending it to 
the wrong person. The Court apparently considered that 
there was only an inadvertent publication to the plaintifiTs 
brother. But it clearly was not an involuntary act. 

It is possible, however, to consider the case analogous to 
Toogood V. Spynvg, where a privileged communication was 
made in the presence of a bystander. Otherwise it is sug- 
gested with submission that the Court overlooked the real 
point in the case, which was in fact argued, whether the com- 
munication to the brother of the plaintiff was not also 
privileged : if it were, malice was also rebutted in that case : 
if it were not, malice in fact was immaterial. 
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(m.) Characters given of servants are privileged, whether Privilege in 
in answer to inquiries or voluntarily, although the parties Sre'of^r^*^ 
are usually strangers ; the immunity resting, it is said, on the ^^^^ 
social duty to give the character ; and also in many cases on 
the request by the servant himself. 

In Fountain v. Boodle, in answer to inquiries with regard 3 Q. B. 11. 
to a governess, the defendant said, " I parted with her 
on account of her incompetency, and not being ladylike 
nor good tempered." The plaintiff gave general evidence 
of her ladylike manners and good temper, and no evi- 
dence was given for the defendant. The words were held 
privileged. 

In Pattison v. Jones, the defendant, who had discharged 8 B. & C. 578. 
the plaintiff from his service, wrote unsolicited a letter to 
the person who was about to engage him. It was admitted 
that the letter was privileged. 

(m) Communications made under a sense of public duty. General public 
This group of cases is a more extended application of the ^^^' 
first class. The communication however is nearly always 
voluntary. The nde as to them was laid down by Black- 
bum, J., in Davies v. Snead : " Where a person is so situated L. R. 5 Q. B. 
that it becomes right in the interests of society that he 
should tell to a third person certain facts, then if he bond 
fide and without malice does tell them, it is a privileged 
communication." In applying the rule to the facts of the 
case, the learned judge said, *' I cannot help thinking that 
when a parishioner hears matters injurious to the clergyman, 
which would injure his authority and influence as a clergy- 
man, if those facts are bond fide told under the belief that 
they are important for him to know, they come within the 
category of privUeged communications." 

And on the same principle, in Waller v. Loch a communica- 7 Q. B. D. 
tion from the secretary of the Charity Organisation Society, "^' 
relative to the case of a person from whom subscriptions were 
being collected, was held privileged. 
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The occasion It is TisTial to speak of " privileged communications ": it 
pri^ege! would seem however to be more correct to speak of com- 
munications made on privileged occasions: the classes of 
persons we have been considering being those between whom 
the privileged occasions most firequently arise. The privilege 
of the occasion was dwelt on by Lord Campbell, C.J., in 
5 E. & B. 328. Cooke V. Wildes. And it would seem, although there is no 
express authority on the point, that the privilege only covers 
communications made on certain occasions, even in cases 
where they are made between relatives. The rule would seem 
to be that the statement must be made with reference to some 
matter then going forward. 



BepetUione of slander or libd. 

lantt, p. 3ia.i Wc havc already seen that the original utterer of the words 

is not held liable for the damage occasioned by their repe- 
tition. 

The only other question is whether the person who repeats 

the words may justify by saying that he had them from another. 

S Bmg: 392. The rule on this subject was thus laid down in De Crespigny 

Repetition no y WeUedev : " In an action for a libel, it is no plea that the 

justification. '^ ' ^ 

defendant had the libellous statement from another, and 
upon publication, disclosed the author's name ;" not even if 
there is authority from the author for the publication. Best, 
C. J., put the case as one of joint tortfeasors : " It is a 
principle of our law that whoever wilfully assists in the 
doing an unlawful act becomes answerable for all the con- 
sequences of such act. What reason is there to except the 
circulation of slander out of this rule ? " 
10 B. & c. The nde was also adopted in McPherson v. Daniels ; and in 

T \> ry -n Watkin v. JSoZZ, where a rumour current on the Stock Ex- 

JL#. K. 3 y» -D* 

396. change with reference to the alleged insolvency of the plaintiff 

was repeated by the defendant. 
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CHAPTER XII. 
Of Injories to Property. 

Finally, we come to the consideration of injuries to pro- 
perty. The right to property may be defined to be the right Definition of 
to the quiet, peaceable, and comfortable enjoyment of pro- perty. 
perty, or the possession of property uninjured and undisturbed 
in the mode chosen by the possessor. These injuries may be 
classified as follows : — i. Interference with the rights to real 
property, or trespass ; 2. Interference with the rights . to 
personal property, trespass or conversion ; 3. Interference with 
incorporeal rights to property, such as contractual rights; 
4. Slander of title. 



§ I. Trespass to Realtt. 

With regard to trespass, three considerations arise : (i.) what 
amounts to a trespass : (ii.) what is a justification for the act : 
(iii.) who may bring the action in respect of it 

(i.) WTuxi amounts to a trespass. 

The right to land being exclusive, every entry thereon, 
without the owner's leave, or the license or authority of law 
is a trespass. " If a man's land is not surrounded by any [AdMson, p. 
actual fence, the law encircles it with an imaginary inclosure, ^^^ 
to pass which is to break and enter his close." The mere act 
of breaking through this imaginary boundary constitutes a 
cause of action, as being a violation of the right of property. 
Every interference with the full enjoyment of realty is tech- 
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3 C. B. 776. 

How a tres- 
pass may be 
committed. 



lAiUisom, p. 



Nuisances. 



Forms of 
trespass. 



nically a trespass to the realty ; thus, if a man is unlawfully 
turned out of his dwelling-house, that is strictly a trespass, 
whether the defendant had actually entered the premises or 
not : I^ne v. Dixon. 

The illegal act may interfere with the right to property in 
several ways : there may be, by walking, actual damage to 
the soil, grass or shrubs : there may be a withholding of the 
rays of the sun, of the currents of air, of requisite shade, or of 
the falling dew: the air may be rendered impure and noxious ; 
there may be an interference with the privacy of a dwelling- 
house ; or the act may be a use of the property for which the 
owner or occupier might otherwise have exacted payment ; or 
it may be one which, by being repeated, may bec6me the first 
of a series which would, by prescription, eventually create a 
right adverse to the possessor. 

Thus, the following acts have been held to be trespasses : 
If one man throws stones, rubbish or material of any kind 
on another's land : or if one pour water out of a pail into 
another's yard, or fix a spout so as to discharge water upon 
another's land, or suffer filth to ooze through a boundary 
wall and to run over another's close or yard. So the rule of 
law being correctly stated by the maxim cujtts est solum, qus 
est usque ad cesium, the erection of a building overhanging 
another man's land is a trespass, and it is immaterial how 
small the building be, or whether it be only a signboard. 

Nuisances which affect the rights to property are, as we 
have already pointed out, trespasses pure and simple ; when 
they are injurious to health they affect the rights to the person. 
But as injuries to property they take many forms, all of which 
are, however, governed by the principles of the law of trespass. 
An overhanging building, when it causes the rain which ac* 
cumulates upon it to drop on to the adjoining land, is 
commonly called a nuisance, though this is clearly only one 
of the ways in which it may injure or disturb the rights of 
the adjoining occupier. A stinking tallow furnace, or smelting 
house, or chemical works, give off fumes which, if they are not 
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consumed upon the premises and travel beyond the border of 
the premises on which they are created, interfere with the 
purity of the air which is the neighbouring landowner's 
privilege to possess. If the sound coming from noisy work- 
shops be not restrained, the sound waves travel over the 
neighbour's property, disturbing the peaceful enjoyment of it 
to which he is entitled : or, in the same way, a decoy pond may 
be disturbed by the firing of guns. So if a reservoir has been 
constructed on a man's land, and it bursts and overflows on 
to his neighbour's : and similarly with certain animals, if they 
break loose from their master's yard, trespasses on the neigh- 
bour's Isold are committed. It is unnecessary further to 
accumulate instances of the varied nature of nuisances: 
sufficient have been given to present some notion of the forms 
of injuries to property which trespasses take. We may pro- 
ceed therefore at once to consider 



(ii) What amounts to a justification for the trespass. 

(a.) Necessity, 
The plea of necessity is sometimes a good justification for Trespass by 

MM . • necessity is 

entering on another man's land. The common illustration justified, 
usually given is where a man is assaulted and being in danger 
of his life escapes on to the property of another ; the justifi- 
cation being based on the necessity for the preservation of his 
life. 

It is also said generally that if a way be impassable, a man impassable 
is excused for going on to the adjoining land so long as he does ^ 
the least possible damage. None of the cases usually cited, 
however, bear out such a wide proposition, the judgment in 
Absor V. French, generally given as the authority, going beyond showi 366. 
the facts of the case. The plea was that the plaintiff had 
stopped the road so as the defendant could not pasa The 
Court held the plea good, " for if the way be so foul as is 
not passable I may then justify going over another man's 
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W. Jones, close next adjoining.*' In Htfutiz Case the right was rested 
*^ solely on the failure on the part of the neighbouring occupier 

to perform his duty by mending the road. This would cer- 

2 Dougl: 745. tainlj seem to be the origin of the justification. In Taylor 

V. Whitehead, where there was only a right of way over the 
plaintiff's field, the fact that it was impassable was held not 
to justify a trespass on the adjoining land, because the right 
must be strictly limited to the way itsel£ 

This justification seems also to have rested originally on 
the necessity for preservation of life: it was so pleaded in 
HenrCs Case. And similarly where tow-paths exist by custom 

3 T. R. 253. {Ball V. Herbert), if the river has rendered them founderous 

and impassable the towers may go on the nearest part of the 

I Raym: 725. field next adjoining : Young v. . 

{Biithm, p. 380.] So if J. S. go into the close of J. N. to succour the l)ea5t of 
r^S^ner's ^' ^'> ^^^ ^® ^^ which is in danger, an action will not lie ; 
property not bccausc as the loss of J. K if the beast died would have been 

always justi- 
fied, irremediable, the doing of this is lawful But if J. S. go into 

the close of J. N. to prevent the beast of J. N. from being 

stolen, or to prevent his com &om being consumed by hogs, 

or from being spoiled, trespass lies ; for the loss, if either of 

these things had happened, would not have been irremediable 

And if a stranger chase the beast of A, which is damage 

feasaTU, out of the close of B., trespass will lie ; for by doing 

this, although it seem to be for his benefit, B. is deprived of 

his right to distrain the beast 

Justification So where the entry is by authority or license of law it is 

,^. *" o- j^g^j[£gj^ |.yg being very nearly akin to the justification of 

?n^^*4u necessity — " as where it is done in the exercise of a right of 

(8th ed:) way, a right of common or the like : or where a man enters 

to demand or pay money there payable, or to execute, in 

legal manner, the process of the law. So a landlord may 

justify entering to distrain for rent ; and a reversioner to see 

if any waste be committed on the estate, for the apparent 

necessity of the thing." 
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08.) Where one persorCa property is on another person's land. 

If goods have come on another's land by inevitable accident. Where pro- 
that is, where the original trespass is involuntary, the sub- Sther'skS", 
sequent trespass to fetch them is justified : as where fruit is fi^^j^Jj^n 
blown off my tree on to my neighbour's land, I am justified in cases, 
going to pick it up ; or where the tree itself has been blown 
over, or through decay falls into a neighbour's ground, I am 
justified in going on his land to remove it : MUUn v. Fawdry. Latch: 120. 
But if the loppings of a tree belonging to T. S. fall upon the 
Ismd of T. N., and T. S. go upon the land to take them away, 
an action of trespass lies, provided the falling of them there 
might, by using proper precaution, have been prevented. 

But it follows from this that the mere fact of my property 
being on another man's land, will not justify a trespass by 
me to take it away : and this was laid down in Anthony v. 8 Bing: 187. 
Hdney. For supposing there were any dispute as to the pro- 
perty, as, for example, in " a certain bam, three outhouses, 
three leantos, and certain chattels standing and being on the 
plaintiff's dose, that would be to take the law into the 
defendant's own hands, and to render an action of ejectment 
unnecessary. It would be opening too wide a door to parties 
to attempt righting themselves without resorting to law, and 
would necessarily tend to breach of the peace." 

On similar principles it has been decided that where goods Trespass to 
have been feloniously taken and deposited on another's land, gt^s^not° ^" 
trespass to recover them is not justified : but if it is deposited justified unless 

*^ *f ' *- owner of land 

on land to which there is a right of entry, the recaption is be the thief. 

justified and the question of trespass does not arise. The 

law is thus stated by Blackstone: "As the public peace is a fR- *4Si ^^ . 

superior consideration to any one man's private property, and 

as, if individuals were once allowed to use private force as a 

remedy for private injuries, all social justice must cease, the 

strong would give law to the weak, and every man would 

resort to a state of nature ; for these reasons it is provided 
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that this natural right of recaption shall never be exerted 
where such exertion must occasion strife and bodily conten- 
tion, or endsmger the peace of society. If, for instance, my 
horse is taken away, and I find him in a common, a fair, or a 
public inn, I may lawfully seize him to my own use : but I 
cannot justify breaking open a private stable, or entering on 
the grounds of a third person, to take him, except he be 
feloniously stolen, but must have recourse to an action at law." 
But this rule is strictly applied to trespass on the land of a 
third party not the wrongdoer ; therefore, *' if a man takes my 
goods and carries them into his own land, I may justify my 
entry into the said land to take my goods again, for they 
3 M. & W. came there by his own act ": Patrick v. Colerich. 
[anie, p. 333.] ^® ^^ ^^^^ dowu iu Authony v. H(mey applies to bailor 

Bailor may not and bailee. The note in Yiner's Abridgment is as follows: 
J^/ ^^^ " When a man bails goods for another to keep, it is not lawful 

for him, though the doors are open, to enter into the house of 

the bailee and to take the goods, but ought to demand them ; 

and if they are denied, to bring detinue, and to obtain them 

bylaw." 

Trespass for With regard to the sale of goods on the premises of the 

chascd^not Vendor it would seem that the main principle applies, unless 

justified with- there is an express term in the contract of sale that the vendor 

out proper "^ 

(8 M. & W. ^^y 0^ shall fetch away the goods himself : Williams v. 
^'\ Morris. If it is a term of the contract it is irrevocable, and 

^ oontraS, ^^ action will lie against the purchaser even though the seller 
iiA. &£. 34. ^^ locked the gates and forbidden the defendant to enter, 
[</•' p- 336.1 and he had broken down the gates in order to get the goods : 

Wood V. Mauley. 

(7.) Leave and license. 

This brings us to the third ground of justification, leave 

and license ; that is, the defence that the defendant was on 

7 Sc: 695. the plaintiffs ground with his permission : Feltham v. Cart- 

Revocation of yyright But this license is revocable even when by deed, and 

after the revocation the party becomes a trespasser : Wood v. 
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Leadbitter; and it was said in that case that the license 13M. &W. 
could still be revoked although there were a contract And it 
would seem that the revocation need not be by words, but 
may be made manifest by acts, as by locking a gate across 
the way. 

The case of Wood v. Leadbitter is so important that we 
must pause to give a short analysis of the principles laid 
down in it, which in fact cover the whole law of leave and 
license. 

The facts were these. The plaintiff had bought a ticket for 
the enclosure on the Doncaster racecourse, of which Lord 
Eglintoun was owner. By order of Lord Eglintoun the plaintiff 
was removed from the enclosure, although he had in no respect 
misconducted himself, and the price of the ticket was not 
returned. 

The first principle in the case is " that no incorporeal in- incorporeal 
heritance affecting land can either be created or transferred affectii^Umd, 
otherwise than by deed." Such inheritances lie in grant : for ^^ "* ^^^ 
instance a right of common, which is a profit a prendre, or a 
right of way which is an easement, cannot be granted without 
a deed. 

Secondly, the distinction between a license and a grant, as 
defined by Vaughan, C.J., in Thomas y, Sorrell, was adopted: Vaughan,3si. 
" A dispensation or license properly passeth no interest, nor ^^^^^lon of 
alters or transfers property in anything, but only makes an 
action lawful which without it, had been unlawful: as a 
license to go beyond the seas, to hunt in a man's park, to 
come into his house, are only actions which without license 
had been unlawful. But a license to hunt in a man's park 
and carry away the deer killed to his own use ; or to cut down 
a tree in a man's ground, and to carry it away the next day 
after to his own use, are licenses as to the act of hunting and 
cutting down the tree ; but as to the carrying away of the 
deer killed and tree cut down, they are granta 

*' So, to license a man to eat my meat, or to fire the wood 
in my chimney to warm him by, as to the actions of eating^ 
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General rules 
as to licenses. 



Contract is 
immateriaL 



[ante, p. 334.] 



firing my wood, and wanning him, they are licenses ; but it is 
consequent necessarily to those actions that my property 
may be destroyed in the meat eaten, and the wood burnt 
So as in some cases, by consequent and not directly, £uid as 
its effect, a dispensation or license may destroy and alter 
property." 
The following propositions were then laid down : — 

(a.) A mere license is revocable : as to come and hunt on 
my land. 

(6.) A mere license by deed is also revocable. 

(c.) A license coupled with a grant, by parol or deed, is 
irrevocable : as to come and hunt on my land, and take away 
the deer when killed to the hunter's own use : unless, 

(d,) A license by parol is coupled with a grant which 
ought to be by deed and is not, then it is revocable : as to 
come on my land and there to make a watercourse, to flow on 
the land of the licensee. 

(e.) In such a case if it is by deed, the question then is 
whether the deed amounts to a grant of the watercourse : if 
it does, then it is irrevocable. 

The facts of the case pointed to nothing more than a mere 
license, which was therefore revocable, and the fact that the 
plaintiff had paid a valuable consideration for the privilege 
of going into the enclosure was held to be immateriaL 

In Wood V. MarUey, '* the license was coupled with an 
interest : The hay, by the sale, became the property of the 
defendant, and the license to remove it became, as in the case 
of the tree and the deer, irrevocable." 



Trespass to 
restore plain- 
tiff's goods im- 
Sroperly on 
efendant's 
land, justified. 



2 M. & W. 
424. 



Analogous to the plea of leave and license is the justification 
that the goods in question belonged to the plaintiff, and that 
the defendant has put them upon the land of the plaintiff; 
this does not amount to a trespass if they were on the de- 
fendant's property by the wrongful act of the plaintiff him- 
self : Bea V. Sheward; in which case Parke, B., cited the 
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following extract from Viner's Abridgment with approval: 
" If a man comes into my close with an iron bar and sledge^ 
and there breaks my stones, and after departs and leaves the 
sledge and bar in my close, in an action of trespass for taking 
and carrying them away I may justify the taking of them and 
putting them in the close of the plaintiff himself next adjoin- 
ing, especially giving notice of it to the plaintiff, inasmuch as 
they were brought into my close of his own tort ; and in such 
case of tort I am not bound to carry them to the pound, but 
may well remove the wrong done to myself by them, by tort 
of the plaintiff." 

(S) AbcUeTnent of Nuisances, 

Abatement of nuisance is a good justification of trespass in Abatement of 
certain cases. We have already considered the general prin- fiS*"^^ ^^ '" 
ciples governing the right to abate. We must however [««^.p. x6a.i 
reconsider a special class, abatement by demolition, where a 
house is erected or in such a condition as to be a nuisance ; 
in other words, in the erection of which the builder has tres- 
passed, or from the condition of which trespasses have arisen. Modification 

The right to pull down the house was established in Pen- in case^of * 
ruddock's case, but that case has been considerably modified. hous«!.'^°" ^^ 
In Perry v. Fitzhowe it was decided, on the ground of the risk 5 Co: 100 b, 
of a breach of the peace, that when the offending houses are * Q. B, 757. 
occupied at the time of the demolition there is no justifica- 
tion for the trespass. But this in its turn was limited by 
Davies v. Williams, which decided that if notice were given 16 Q. B. 546. 
to the persons inhabiting the house, the trespass would be 
justified. 

In Burling v. Read the facts were distinguished from Perry n Q. B. 904. 
V. Fitzhoive, In the earlier case the defendant was only en- 
titled to common of pasture on a close appurtenant to the 
land on which the house was erected : but in Burling v. Becul 
the defendant was the owner of the soil on which a workshop 
had been erected, and the fact that the plaintiff was in the 
place at the time of its demolition was held to be immaterial. 

z 
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Nothing was said as to notice, and it was evidently considered 
by the judges to be unnecessary. 

Continuing An action for a trespass unsuccessfully defended, even with 

jusUfieTby^^ judgment and satisfaction, vdll not justify the continuance of 
satisfaction ^he trespass. " The former action," said Lord Penman, C.J., 
^02) ' in Holmes v. Wihon^ ** was for erecting buttresses. The pre- 
for erection of sent action IS for continuing the buttresses so erected. The 
nuisance. continued use of the buttresses for the support of the road, 

under such circumstances, was a fresh trespass." 

The trustees of a turnpike road had built buttresses to 
support it on the land of A., and A. thereupon sued them and 
their workmen in trespass for such erection, and accepted 
money paid into Court in fiill satisfaction of the trespass, and 
after notice to remove them and a refusal to do so, brought 
another action for continuing them. 
[Addium,^.^^^.^ "U a man throws a heap of stones, or builds a wall, or 

plants posts or rails, on his neighbour's land, and there leaves 
them, an action will lie against him for the trespass ; and the 
right to sue will continue from day to day, till the incum- 
brance is removed." 



Trespass a^ Finally, on this branch of the subject we must notice the 
8 Co 146 a. celet)rated Six Carpenters* Case, The facts were as follows : 
U ^"^'^ ^- Thomas Newman, carpenter, and six other carpenters entered 
the common wine tavern of John Yaux, the door thereof 
being open, and did there buy and drink a quart of wine, 
and there paid for the same: and further, John Kidding, 
servant of the said John Yaux, at the request of the six 
carpenters, did there then deliver them another quart of wine 
and a pennyworth of bread, and then they there did drink the 
said wine and eat the bread, and upon request did refuse to 
pay for the same. The only point in the case was, if the 
denying to pay for the wine, or non-payment, which is all 
one, made the entry into the tavern tortious And the Court 
held it did not 
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The following three principles were laid down in the case : 

(a.) When entry, authority, or license is given to any one 
by the law, and he doth abuse it, he shall be a trespasser 
aib initio. 

(6.) Where an entry, authority, or license is given by the 
party, and he abuses it, there he must be punished for his 
abuse, but shall not be a trespasser ah initio. 

(c.) Not doing cannot make the party, who has authoriijr 
or license by the law, a trespasser ai initio, because not doing 
is no trespass. 

These three propositions speak with sufficient clearness for 
themselves : the cases in connection with them are collected 
and noted in Smith's Leading Cases [vol. I. p. 143] 

A very similar point was decided in BarTutt v. Guildford. i« Ex: 19. 
It was held there that where the legal owner having been f^o^* 
disseised had recovered seisin, his title related back from recovery of 

property. 

the time of his actual entry to the time of his legal right 
to enter, and that therefore he could bring an action for a 
trespass committed in the meantima 

(iii) Who is entitled to bring an a/dixmfoT irespaas. 

"Trespass," said the Court in Lambert v. Stroother, "is a Willes22i. 
possessory action, founded merely on the possession, and it is Z^^^ " * 
not at all necessary that the right should come in question : " acUon. 
therefore, " whoever is in possession may maintain an action of 
trespass against a wrongdoer to his possession : " Hasker v. 
Birkbeck. In accordance with this principle it was laid down 3 Ra»T: 1563. 
in Graham v. Peat that " one in possession of glebe land ' ^"* ^44* 
under a lease void by the statute 13 Eliz. c. 20, by reason 
of the rector's non-residence, may yet maintaiu trespass 
upon his possession against a wrongdoer": for, said Lord 
Kenyon, C.J., ** any possession is a legal possession against a 
wrongdoer." 

With reference to an entry by the true owner, we have 

z 2 
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17 Ch: D. 174. already noticed the recent decision in Beddall v. MaiUand, 
[ anfe, p. agsj in wMch the old statute of 5 Eichard 2 was discnsseA The 
owner. ^ * law may be stated shortly as follows. If A. is in wrongful 
possession, B., the true owner, may gain entry in a peaceable 
and easy manner, and may then bring trespass against A. : if he 
cannot enter peaceably he must bring ejectment, coupled with 
a claim for mesne profits. But if B. enter with a strong hand 
then A. can proceed criminally under the statute against him, 
but cannot bring trespass against him because his own posses- 
sion is unlawful. The rule therefore should be stated thus : 
" Possession is good against all the world except the person 
L.R. iQ.B. I. who can shew a good title " (Cockbum, C.J., Asher v, WTiit- 
lock), and those who act under the authority of the person who 
II East 65. can shew a good title: Chambers v, Donaldson. In other 
words, the action being founded on actual possession by the 
plaintiff, he will make out a prima fade case, if he proves 
possession in himself, and entry by the defendant He need 
not give any proof whatever of title or of right to the 
possession. 
Rights But if there are two persons in a field each asserting that 

flicting tres- the field is l^is, and each doing some act in the assertion 
passers. ^£ ^^^ nght of possession, and if the question is, which of 

those two is in actual possession, then the answer is, the 
person who has the title is in actual possession, and the other 
2 £z: at p.281. person is a trespasser. (Maule, J., Jones y. Chapm/in.) Aa to 

what amounts to taking possession, it is not necessaiy that the 
party who makes the subsequent entry should declare that he 
enters to take possession, it is sufficient if he does any act, to 
shew his intention. As for instance sending his labourers to 
7 B. & C. 399. plough the land : Butcher v. BuUker. 

And it follows &om what has already been said, that if two 
people are in possession of a field and neither have the legal 
title, that he who first entered is entitled to bring trespass 
against the other. 
Trespass to It follows also that a reversioner cannot bring in the ordi- 

nary course an action for trespass, but he may bring an action 
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for damagea if his property, namely, the reveraion, has been 
damaged. 

We have already considered this point ; it will be sufficient [an/f, p. 13a.] 
to notice one more case. In Baxter v. Taylor the landlord 4 B. & Ad: 72. 
brought an action against a number of people who had placed 
upon ground in the occupation of a tenant, "divers large 
quantities of stones ; and also with the feet of horses and the 
wheels of carriages, spoiled and destroyed divers parts of the 
said close, whereby the plaintiff was greatly injured in his 
reversionary estate and interest therein." The Court held, on 
the authority of Jackson v. Fenced, that the damage done must i M. & S. 234. 
be of a permanent nature and necessarily prejudicial to the 
reversion, and that the facts disclosed only an injury of a very 
transient nature. 

With regard to co-tenants, the rule was laid down in Trespass 

Murray v. Hail that trespass qiuire clattsum /regit lies by one co-tcnaDts. 

of several tenants in common against his co-tenant where 7 C. B. 441. 

there has been an actual expulsion. (See Ja>coi$ v. Seward,) [>»/. p. 354] 

With regard to licensees, we have already discussed the Licensees, 
justification of lease and license, from which it will be seen 
that a license being revocable, trespass will not lie by the 
licensee against the licensor. The more complicated question 
which arises as between licensees and third parties, we pro- 
pose to reserve for the section of this chapter which deals with 
the interference with rights of property generally. i^t, p. 368.] 

§ 2. Trespass to Personalt?. 

With regard to trespasses or injuries to personalty, such of 
the principles of conversion apply as are in their nature [^^^3.] 
applicable to the case : the chief of these being, of course, the 
inquiry as to who may bring the action. The difference be- 
tween trespass and conversion is solely in the nature of the 
act, which will abundantly appear in the next section of this 
chapter. "Trespass to personalty, as distinguished from 
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Distinction conversion, is defined to be a wrongfol act done to goods with 

l)ctwccn 

trespass to which the party has no right to meddle. Scratching the 
convwdOT."^^ panel of a carriage, for example, would be a trespass." 

8 M. & w. at (Alderson, B., Fouldea v. WUUmgKby^) 
P-549. 

§ 3. Conversion of Personalty. 

Owing to its nature, however, personal property is capable 
of being wrongfully dealt with in other ways than real pro- 
Conversion is perty : that is to say, the true owner, or lawful possessor, 

deprivation of i_ j • j x* -. • j a-l • • i • ^ j 

poisession. ^^7 ^ deprived of its possession, and this in law is termed 

conversion : the subject, like trespass, may be divided into two 
heads : (L) Who may bring the action ; (u.) What amounts 
to a conversion. 

There are two forms which the action may take. The 
chattel itself, and damages for its detention, may be recovered 
in detinue ; or damages alone may be recovered in trover. 



a possessory 
action. 



I Str: 505. 



(i.) Who may bring an action far conversion. 

Conversion is Practically the same rule applies to personalty as to realty 
with regard to the right to bring an action for its conversion ; 
this right depending on possession and not on property. 
Against a wrongdoer possession is title. In Armoury v. Ddor- 
mirie the plaintiff, a chimney-sweeper's boy, found a jewel 
and carried it to the defendant's shop (who was a goldsmith) 
to know what it was, and delivered it into the hands of the 
apprentice, who, under pretence of weighing it, took out the 
stones, and calling to the master to let him know it came to 
three half-pence, the master offered the boy the money, who 
refused to take it, and insisted to have the thing again; 
whereupon the apprentice delivered him back the socket 
without the 8tone& And now, in trover against the master, 
these points were ruled : (i.) That the finder of a jewel, though 
he does not by such finding acquire an absolute property or 
ownership, yet he has such a property as will enable him to 
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keep it against all but the rightful owner, (ii.) That the action 
wiU lay against the master, who gives a credit to his appten- 
tice, and is answerable for his neglect. 

On the same principle, a gratuitous bailee may maintain By baUee. 
an action against one who has dispossessed him of the goods : 
NicolU V. Bastard. 2 C. M. & R. 

But there is an important distinction between personalty gy ijaiior, 
and realty in this respect, that whereas the reversioner of *>ccause his 

•^ x- -» reversion is 

realty may not as a rule bring an action for trespass, the injured. 
bailor of personalty (who, of course, corresponds with the 
reversioner of realty) may always bring an action for con- 
version of the goods the subject of the bailment. The reason 
of the distinction is obvious, for conversion from its nature 
implies a damage (a total disseisin) to the reversion. 

It is important to notice the distinction between the cus- fStory on SaU- 

■*' meats, 9 9], *.J 

tody of a bailee and that of a servant: for in the latter case Not by servant 
there is no change whatever of possession of the goods, but ^u^wTof* 
the possession remains in the master, and the servant has goods, 
but a charge or oversight, whereas in the case of a bailee 
there is a positive change of possession. A servant, therefore, 
cannot sue for conversion of goods committed to his keeping. 

But a bailee may be guilty of conversion, either at the Conversion by 

bailee * 

expiry of the period of bailment, by refusing to re-deliver to ' 

the bailor, or during its continuance : this, however, will be \Jost, p. 35a] 
considered under the subject of what amoimts to a conversion. 

So, too, the bailor or true owner may be guilty of con- by bailor, 
version of the property he has bailed. As in Boberts v. 2 Taunt: 268. 
Wyait, where it was laid down that a plaintiff who is entitled 
to the temporary possession of a chattel, and delivers it back 
to the owner for an especial purpose, may, after that purpose 
is satisfied, and during the continuance of his temporary right, 
maintain trover for it against the true owner. 

From what has been said, it is clear that as a general rule jtts terHL 
the defendant in an action by the bailor may not set up 
that the goods are the property of a third person. But 
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this rule does not hold good if a claim has been made upon 
6 Ex: 341. him in respect of them by the true owner. As in Cheesman 
V. Exail, where the plaintiff transferred the property in some 
plate by bill of sale to M., in order to defeat a judgment 
creditor, the plaintiff continuing in possession. The creditor 
assigned his judgment to M., and the plaintiff deposited the 
plate with the defendant. In trover by the plaintiff for the 
plate, the Court held the defendant was entitled to set up jus 
iertii, that is, the right of M. 

But the jus tertii must clearly appear : thus, if the deposit 

be by way of a bill of sale which is fictitious, and if there is no 

judgment creditor, the owner of the goods may repudiate the 

fraud originally meant to have been practised (but which has 

I Q. B. D.291. not been practised), and recover the goods : Taylor v. Bowers. 



Definitioti of 
conversion. 



Distinction 
between tres- 
pass and 
conversion. 



(ii.) What amounts to a conversion. 

The general definition of conversion in its commonest form 
may be taken from Baron Alderson's judgment in Fouldes v. 
Wilkughhy : '' Any asportation of a chattel for the use of the 
defendant or a third person amounts to a conversion; for 
this simple reason, that it is an act inconsistent with the 
general right of dominion which the owner of the chattel has 
in it, for he is entitled to the use of it at all times and in all 
places. When, therefore, a man takes that chattel, either for 
the use of himself or another, it is a conversion. So, if a man 
has possession of my chattel, and refuses to deliver it up, this 
is an assertion of a right inconsistent with my general 
dominion over it, and the use which at all times, and in 
all places, I am entitled to make of it ; and consequently 
amounts to an act of conversion. So the destruction of a 
chattel is an act of conversion, for its effect is to deprive me 
of it altogether." This marks veiy clearly the distinction 
between trespass to personalty and conversion of personalty, 
which we have already noticed, the former being an injury 
to goods without interference with the property in or posses- 
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sion of it : the latter being an act interfering either with the 
property or the possession. It would seem that destruction 
of the property faUs under either head, but the damages 
would, in either case, be the same. 

It is evident that in nearly all cases of conversion the 
measure of damages involves, as one item, the full value of the 
goods, or the return of the goods themselves ; the other item 
being damages for the loss of ownership in the meantime : in 
trespass the measure of damages is simply the actual damage 
done to the goods. The first class of cases under conversion 
includes all those in which the defendant has asserted a title, 
as evidenced by some act of dominion over the goods. A 
mere act of dominion of itself will not, however, as a rule, The act of 
amount to a conversion, unless it evidences an assertion of the niSt be" 

adverse title. accompanied 

by assertion 

In F<mldes v. WiUoughhy the defendant, the manager of a of adverse 
ferry, had embarked the plaintiff and his horses. In conse- g j^ '^ ^ 
quence of the plaintiff's behaviour the defendant told liim he 
would not carry him across ; he thereupon disembarked the 
horses and lodged them in an hotel, and a message was sent 
to the plaintiff, who in the meanwhile had crossed the ferry, 
that he might have the horses on sending for them and paying 
for their keep, but that if he did not send for them they would 
be sold to pay expenses. The horses were in fact sold. The 
sole question discussed was whether the judge had been wrong 
in directing the jury that the mere fact of putting the horses 
on shore amounted to a conversion. The sale and the appa- 
rent retention of the proceeds were not touched upon in the 
judgments. The Court held that this putting them on shore 
was no conversion, because in doing it the defendant recog- 
nised them as the plaintiff's property. If he had thrown 
them overboard, whereby they had been drowned, that would 
have been a conversion. " But it has never yet been held," 
said Lord Abinger, C.B., " that the single act of removal of a 
chattel, independent of any claim over it, either in favour of 
the party himself or any one else, amounts to a conversion." 
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L. R. 8 £x: 
126. 



No coQYersion 
' without 
physical 
control over 
goods. 



Pretended 
control is not 
ounyer5ion.j 



In England v. Cowley the plaintifif was the holder of a bill 
of sale, and default having been made he took steps to 
distrain. He was, however, met by the landlord, who said 
half a year's rent was in arrear, and that he would not 
suffer any of the goods to be taken away until it was paid ; 
he also stationed a policeman outside to prevent their removaL 
The plaintiff thereupon gave up the attempted removal, and 
went away leaving a man still in possession. The defendant 
did not himself actually take possession of nor remove any of 
the goods upon this occasion, his object being to prevent the 
plaintiff's removing them in order to distrain the next day, it 
being then after sunset The Court held there was no cause 
of action, on the ground that the defendant had done nothing, 
but had only threatened to do something. The plaintiff ought 
to have proceeded with the removal, leaving the defendant to 
stop him at his peril '' The gist of the action," said Bram- 
well, B., " is the conversion, as for example, by consuming the 
goods or by refusing the true owner possession, (he wrong-doer 
having himself at the time a phyidcal control over th^ Even 

if there had been actual prevention, the learned Baron thought 
no action would be maintainable. ''A man is going to fight 
a duel, and goes to a drawer to get one of his pistols. I say 
to him, You shall not take that pistol of yours out of the 
drawer — and hinder his doing so. Is that a conversion of 
the pistol by meto my own use ? Certainly not Or, again, 
I meet a man on horseback going in a particular direction 
and say to him, You shall not go that way, you must turn 
back, and make him comply. Who could say that I had been 
guilty of a conversion of the horse ? The truth ia that, in 
order to maintain trover, a plaintiff who is left ia possession 
of the goods must prove that his dominion over his property 
has been interfered with, not in some particiilar way but 
altogether — that he has been entirely deprived of the use of 
it It is not enough that a man should say that something 
shall not be done by the plaintiff: he must say that nothing 
shall" 
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The gist of the conversion being the absolute deprivation May be con- 
of the owner's possession, it is immaterial whether it be done own*^**or 
by the defendant for his own nse or for the use of some third somebody 

else s. 

person; as in Hwrt v. Bott, where the plaintiff sent to the l.R.9Ex:86. 
defendant an invoice for barley, which stated that the defen- 
dant had bought the barley of the plaintiff through G. as 
broker. A delivery order was also sent which made the 
barley deliverable to the order of consignor or consignea G. 
called on the defendant, who told liitn it was a mistake; 
whereupon G. asked him to endorse the order to him and he 
would return the barley to the plaintiffs. The defendant did 
this, and G. sold the barley and absconded. The Court held 
that although the jury had found he had no intention of 
appropriating the barley to his own use, yet, having endorsed 
the order without any occasion to do so, and without authority, 
he was liable. Bramwell, B., put a simple illustration : " If 
a man gave a quantity of another person's wine to a friend to 
drink, and the friend drank it, that would no doubt be as 
much a conversion of the wine as if he drank it himself." 

Where the act of dominion amounts to a total destruction 
of the goods it is conversion, the usual ingredient that it is 
taken for the benefit of the defendant or some third party 
entirely disappears ; but the intention to deprive the plaintiff 
of the goods must be present 

It is obvious that one of the commonest forms of conversion Sale of other 
is the sale of chattels which do not belong to the vendor, goods. 
** Every sale without restriction implies an assertion of title ; [Bigeiow,p.428.] 
and if the party have no title or authority to sell, the act 
renders him liable to the true owner to an action for conver- 
sion." The whole subject was much discussed in the House 
of Lords in the well-known case of Hollins v. Fowler, as well L. R. 7 H. L. 
as the kindred subject of dispositions of property by persons 
of a certain class, which do not amount to a conversion ; 
in other words, what conversions are excused or justified. It 
will be instructive to follow the learned judgment of Black- 
bum, J., given in the House of Lords. 
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Facts in The facts were these. B. had fraudulently obtained cotton 

Fowler. from Fowler. Hollins, " whose ordinary business was that of 

a cotton broker, and who was ignorant of B.'s fraud, purchased 
the cotton from B. in the belief and expectation that M., one 
of his ordinary clients, would accept it (He bought therefore 
as agent for an undisclosed principal) M. did afterwards 
accept it, and H. received from M. a broker's commission, 
but no trade profit on the sale. Fowler brought an action of 
trover against Hollins. 
Legal prin- The legal positions necessary to determine the case are 

able! *^^ ^ these : First, the legal right to the possession, before the 
purchase by Hollins, remained in Fowler; and B., having 
obtained the cotton fraudulently, could not (except by a sale 
in market overt) confer on any one, however innocent, a title 
superior to his own. Secondly, if there has been a conversion 
of the plaintiffs goods by any one, however innocent, that 
person must pay the value of the goods to the real owners. 
Consequently if M., who had worked the cotton up into yam, 
had been sued, judgment must have gone against him for the 
value of the cotton ; and he would be liable to pay the price 
over again, though he had honestly transmitted it to the 
plaintijBT through B., and it had not reached him in consequence 
of B.'s fraud. Thirdly, Hollins had bought as agent for an 
undisclosed principal, he was consequently personally liable 
on the contract The question then resolved itself into this : 
did HoUins's subsequent transfer as agent to M. of the cotton 
amount to a conversion ? His Lordship then emphasised the 
fact that most of the difficulties attending questions of this 
nature were to be solved by remembering the nature of the 
I Burr: 20. action, as Lord Mansfield said in Cooper v. ChiUy : " The bare 
The action of defining of this kind of action, and the grounds upon which a 
plaintiff is entitled to recover in it, will go a great way towards 
the understanding, and consequently the solution, of the ques- 
tion in this particular case. In form it is a fiction ; in substance 
a remedy to recover the value of personal chattels wrongfully 
converted by another to his own use. The form supposes the 
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defendant may have come lawfully by the possession of the Hoiiimr. 
goods. This action lies, and has been brought in many cases 
where in truth the defendant has got the possession lawfully. 
When the defendant takes them wrongfully, and by trespass, 
the plaintiff, if he thinks fit to bring this action, waives 
the trespass, and admits the possession to have been lawfully 
gotten." 

The proposition which has been already laid down as to the 
elementary definition of conversion, requires therefore this 
qualification ; it must be an interference with the property of 
another which would not, as against the true owner, be justified, 
or which at least would not be excused in one who came 
lawfully into the possession of the goods. 

From this point of view the question of notice of the plain- 
tifiTs title may sometimes become an important factor in 
determining the question. Thus a demand and refusal always Demand and 
affords very strong evidence of a conversion, as in Loeschman ^e^e of^ 
v. McLchin, where the hirer of a piano sent it to an auctioneer con^e«»on ; 
to be sold : it was held that not only was the hirer guilty of ' ^ ' 

conversion, but also the auctioneer, who had refused to deliver 
it up unless the expense incurred were first paid. 

Nevertheless, if the possessor has a Ixma fide doubt as to unless there 
the title, he is justified in detaining them a reasonable time doubt asto 
in order to clear up the doubt. This was decided in Vaugfian ^^^®* 
v. White, where a person having made a statutory declaration * '^^^ 
that a pawn-ticket was lost, claimed the goods from the pawn- 
broker, but before they had been given up the holder of the 
ticket claimed them ; the pawnbroker having refused to 
deliver them to him on the ground that the declaration had 
been made, the Court held that the proper question for the 
jury was whether he meant to apply them to his own use, or 
to assert the title of a third party to them, or whether he only 
meant to keep them in order to ascertain the title to them, 
and clear up the doubts he then entertained on the subject ; 
and also whether a reasonable time for so doing had not 
elapsed, without which it would not be a conversion. From 
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NffiiiMsv. what has been said on the right to set up the fus tertii, it is 

clear that if the claim of a third party be properly set up 

there can be no conversion. 

Finder of So, too, the finder of goods is justified in taking steps for 

^ their protection and safe custody until he finds the true 

owner. 
Dealing with On the next point there is no decided case for the general 
fc^^fof principle, although there are examples of it. It rests there- 
person who fore on the dictum of the learned judge who enunciated 

has the * " 

custody : it : " One who deals with goods at the request of the person 
]l^^i^?i who has the actual custody of them, in the band fide belief 
^* ^'^ that the custodier is the true owner, or has the authority of 

the true owner, should be excused for what he does if the act 
is of such a nature as would be excused if done by the autho- 
rity of the person in possession, if he was the finder of the 
goods or intrusted with their custody." 
5 B. & Aid: Thus, in Alexander v. SatUJiey, where goods, the property of 
^7' the plaintiff, had been warehoused by an insurance company, 

warehoiu^^ ^ ^^^ °^® ^^ ^^^^ servants who kept the key refused to deliver 
°^Ai^ the goods to the plaintiff without an order from the company, 

it was held that there was no conversion by the servant So 
in the case, if Hollins had sent the delivery order to M., who 
had handed it to the railway company, requesting them by 
means of it to procure the goods in Liverpool and carry them 
to Stockport, and the railway company had done so, it was 
suggested they would not have been guilty of conversion in the 
absence of any knowledge that more was being done than 
merely changing the custody. 

But there are some acts which, as we shall see, would not 
be excused if done by the finder or custodian, and conse- 
quentiy which' would not be excused if done by their 
authority. 

In Comyns' Digest [Action on the case — Trover, E] it is 
said, '' If a man deliver the oats of another to B. to be made 
oatmeal, and the owner afterwards prohibits him, yet R 
makes the oatmeal, this is a conversion." " But suppose," 
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suggested Blackburn, J., "the miller had honestly ground Hoiuntv. 

Fowler^ 

the oats and delivered the meal to the person who brought [at p. 768.] 

the oats to him before he even heard of the true owner. How 

would the law be then ?" In Stephens v. Elvxdl a clerk acted 4M. & S. 259. 

under an unavoidable ignorance, and for his master's benefit, 

in sending certain goods to his master, but nevertheless the 

act was held to amount to a conversion. He assisted in 

transferring the goods from their then possessor (Deane) to 

his master with intent to transfer the property in them : but 

Deane's title was bad against the plaintiffs, who were assignees 

of one Spencer, because he had bought them from Spencer 

after an act of bankruptcy of which the clerk, the defendant, 

was unavoidably ignorant 

Therefore, in the case Mr. Justice Blackburn considered, 
and the House held that HoUins had been guilty of a con- 
version, not merely because he had entered into a contract 
with B., nor merely because he had assisted in changing the 
custody of the goods, but because he had done both : because 
they had knowingly and intentionally assisted in transferring 
the dominion and property in the goods to M. in order that 
M. might dispose of them as their own, and Fowler never got 
them back. 

The result of this analysis seems to bring us to a case very 
analogous to the case of involuntary trespass by mowing, [«rf', p. axo.i 
the liability there having been rested on the simple fact that 
an intentional act had been committed, although the nature 
of the act was not dependent on the defendant's will. 

The case of an auctioneer selling goods committed to him Trorer against 
by a person wrongfully in possession would apparently be *'**^^*®°*^* 
decided on similar principles. In Cochrane v. Bymill the 40 L. T. 744* 
auctioneer was held liable in trover by a person who held a 
bill of sale over the horses sold. If this is sound, the fact 
that the auctioneer had made an advance to the vendor upon 
the goods which he retained out of the proceeds would seem 
to be inmiateriaL In the National Mercantile Bank v. Bymill 44 L. T. 767. 
the auctioneer did not in fact sell the horses, but only took a 
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7 East 5. 



commission on a sale effected by the grantor of the bill of sale 
after they had been sent to his stables. 

The next difficult question to be considered is conversion 
by a bailee. 

In Donald v. Suckling, A. had deposited debentures with B. 
as security for the payment at maturity of a biQ indorsed by 
A. and discounted by B. B. was to have a power to seU the 
debentures if the bill were not met at maturity. Before the 
maturity however B. deposited the debentures with C. as 
security for a loan larger than the amount of the bilL The 
bill was dishonoured ; and while it still remained unpaid, A. 
brought detinue against C. for the debentures. It was clear 
that C. could have no larger right than B.^ and therefore that 
he could not retain the debentures after A. had met the bill. 
But the question was whether without meeting the bill an 
action of detinue could be sustained. As in the last case, the 
various points of law which arise may be best taken from the 
judgment of Mr. Justice Blackburn. 

In the first place it is important to distinguish between a 
lien and a pledge. A lien is a purely personal right of deten- 
tion, and therefore in certain cases an unauthorised dealing 
with the property coming within the rules already discussed 
amounts to a conversion. 

In McCanibie v. Davies a broker had pledged with the de- 
fendant, for a debt of his own, certain tobacco of his principals 
upon which he had a lien. In trover by the principal against 
the defendant, Lord Ellenborough held he was entitled to 
recover, '' because the lien was personal, and could not be 
transferred by the tortious act of the broker pledging the 
goods of his principal" : he afterwards added, ''that he would 
have it fully understood that his observations were applied 
to the tortious transfer of the goods of the principal by the 
broker undertaking to pledge them as Ms oum, and not to the 
case of one who, intending to give security to another to the 
extent of his lien, delivers over the actual possession of the 
goods on which he has the lien to that other« with notice of 
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his lien, and appoints that other as his servant to keep pos- DomUiiv.SMeJb' 
session of the goods for him." 

In all cases of pledges by agents within the Factors' Acts, 
the pledge is now available to the extent of the factor's 
interest. 

But in the case B. had no lien, and was not an agent 
within the meaning of the Factors' Acts. The Court thought 
however that where chattels were deposited byway of security 
with a disposing power in a certain event, there the pledgor 
had an interest in the property, or real right as distinguished 
from a mere personal right of detention. And in an early 
case, Mores v. Conham, the Court said that the pawnee or Owen 123. 
pledgee " is responsible if he insureth the pawn : also he hath 
such interest in the pawn as he may assign over, and the 
assignee shall be subject to detinue if he detains it upon pay- 
ment of the money by the owner." 

" He is responsible if he insureth the pawn " : and conse- 
quently if it is reinsured by one to whom he has assigned it^ 
it would seem that both he and his assignee are (alternatively) 
liable. 

And " insuring the pawn " has by a series of cases been " insuring the 
understood to mean dealing with it in some way wholly ^^^°' 
repugnant with the terms of the holding ; acting in some way 
wholly inconsistent with the contract under which the limited 
interest arises. If he does tins it must be considered, as 
it was said in Fenn v. Brittleston, to have renounced the 7 Ex: at p. 
contract, which operates as a disclaimer at common law : or 
as it is put by Williams, J., in Johnson v. Stear, he must be 15 C. B: N. S. 
considered to have violated an implied condition of the bail- yi^jj^^. ^ 
ment. " Such is the case where a hirer of goods, who is not condition of 
to have more than the use of them, destroys them or sells 
them." In other words, he is liable for a trespass to the 
chattel But on the other hand, if the act, though unautho- 
rised, is not so repugnant to the contract as to shew a dis- 
claimer, or to amount to a breach of one of its conditions, it 
is otherwise. Thus, where the hirer of a horse for two days 

2 A 
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Donaur, Stick- to ride from Gravesend to Nettlested deviated from the 

straight way, and rode elsewhere, it was held that the hirer 
had a good special property for the two days, and, though he 
misbehaved by riding to another place than was intended, 
that was to be punishable by an action on the case, and not 

Yelv: 172. by seizing the gelding : Zee v. Atkinson (i). 

The Court therefore held in the case, in accordance with 

[an^, p. 353.] the decision in Johnson v. Stear on almost similar facts, that 
the sub-pledging of goods, held in security for money, before 
the money is due, is not in general so inconsistent with the 
contract as to amount to a renunciation of that contract, and 
that under the circumstances the defendant had not been 
guilty of conversion. 

Estoppel. The case of Pickard v. Sears carries us a step further, and 

6 A. & E. 469. introduces the principle of estoppel which had already been 
9 B. & C. 577. discussed in Heane v. Rogers. The plaintiff was mortgagee 
of certain machinery belonging to one Metcalfe, who remained 
in possession, carrying on his trade, until execution issued. 
In trover against the purchaser of the machinery firom the 
sheriff, the defendant proved that, even after the sheriff had 
entered, and even after the plaintiff knew that a sale was in 
contemplation, he had come to the premises, and had given 
no notice of his claim. It was held that he could not recover. 
In the earlier case, on somewhat similar facts, the plaintiff was 
held not estopped, the jury having found that his presence at 
the sale was with a view of looking after his property to see 
that the sale was conducted in the most advantageous manner 
for himself 

Conversion by With regard to co-tenants, and the right of one tenant in 

co-tenants. . . , ^ 

common to mamtam trover against his co-tenant, the subject 
L. R. s H. L. was discussed in the House of Lords in Jcuxhs v. SewarcL 
^ ^ The facts were that one tenant in common of a field made 

3 Ex: 479. (i) Biit if the bailment be gratuitons, then a deviation from the object of it 

wonld seem to amowit to a conversion : Bryant v. WarddL 
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and carried away a crop of hay, and then put a lock upon the 
gate. 

The rule was approved which was laid down in Fmning v. i Taunt: 241. 
Lord OrenviUe, that so long as the tenant in common is only 
exercising lawfully the rights he has as tenant in common, 
no action will lie against him by his co-tenant There the 
plaintiff and defendant were tenants in common of a whale, 
and the defendant's servant turned all the fat and blubber 
into oil, and appropriated them and the bone to himself. It 
was held that trover would not lie, because the very purpose 
of capturing a whale was to turn it into oiL The question as 
to sharing the profits would of course be a different matter, 
the remedy being then under the statute 4 Anne, c. 16, s. 27, 
by a proceeding for an account. 

An action, however, will lie in certain cases against a co- Action wiU 
tenant : as with regard to land it will b'e for actual ouster, ^ actual^' 
so with regard to personalty, for destruction of the common destruction of 

o r jf the common 

property : or where there has been a direct and positive property. 

exclusion of the co-tenant in common from the common 

property, he seeking to exercise his rights therein, and being 

denied the exercise of such rights. As in the case of a ship 

being taken possession of by one tenant in common and sent 

to sea without the consent of his co-tenant Or in the case 

of the whale, if the object of the partnership had not been 

the manufacture of oil, but the exhibition of the animal Or 

where there has been something equivalent to destruction, as 

a sale in market overt : Mayhew v. Herrick. 7 C. 6. 229. 

§ 4. Interfeeence with other Eights of Pboperty. 

We have now to deal with an exceedingly difficult class of 
cases, which may be variously described : they are usuaUy 
cases of interference with rights of property other than realty, 
personalty, or such iucorporeal rights as are rights in rem, 
copyright for example. They are in all cases rights which Interference 
have been acquired in some way or other, such as by contract ^quir^ by 

2 A 2 
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contract or 
license. 



or license, against another person, and are so far rights in 
personam. The inquiry which forms the subject of this 
section is whether there is any more extended right attached 
to this right in personam ; whether there is coupled with it any 
right in rem ; or, correlatively, whether there is laid on all other 
people a duty to forbear from interfering with that right in 
personam ; whether, in short, it may be accurately described as 
property. The point arises in different forms, which however 
will be found to be intimately connected. The three most 
usual forms in which the question appears, are seduction or 
enticing away of servants ; procuring contracting parties to 
break their contracts; disturbance of easements or rights 
acquired by license or grant 



Action by 
master for 
seduction of 
servant. 



Loss of 
service the 
basis of the 
action. 



L. R. 2 C. P. 
615. 



(L) Seduction of servants. 

Seduction (or rather rape), so far as the party seduced is 
concerned, is only an aggravated form of assault, for which 
she has her action against the seducer for damages so long as 
she was not a consenting party. But a different set of 
circumstances have to be considered when we examine the 
right of a third party to bring an action in respect of it. From 
this point of view seduction is a convenient head under which 
to group all the cases in which the act is done to the servant, 
and a consequence has resulted to the master : that is to say, 
seduction, enticing away, assault, &c., of the servant, in conse- 
quence of which act there is a loss to the master of the 
servant's services. 

It is usually said that the loss of service is the gist of this 
action, and there is no doubt that it is maintainable in many 
cases : the question arises, however, whether it is maintain- 
able in all cases, that is to say, whether an action will lie 
whenever this loss of service is the result of the defendant's 
act The following cases were given by Bovill, C.J., in 
lus judgment in Hvans v. Walton : " If a man ought to have 
toll in a fair, &c., and his servants are disturbed in gather* 
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ing the same, he shall have trespass for assault of his ser- 
vants, and for the loss of their service Trespass 

for beating his servants jmt juod servUium anUaii, lies, al- 
though he was not retained, but served only at will 

And so, if A. retains B. to be his servant, who departs into 
another country and serves C, A,, before any request or 
seizure, cannot beat B. ; and, if he does, C. shall have tres- 
pass against him, and recover damages, having regard to the 
loss of service ; and the retainer is traversable." And in 
conformity with these ancient jlaoUa the Court held that 
an action would lie simply for enticing away the plaintiffs No need of 
daughter, although there was no allegation that the defendant servant 
had debauched her. The other important point in the case debau^ed 
was whether it was necessary to prove that the relation of 
master and servant actuaUy existed. Service at will was in 
the old case held to be sufficient ; and consequently WiUes, J., 
declared that he felt ** no difficulty in holding that, upon Seirice due 
authority, as well as in good sense, the father of a family, in sufficient to 
respect of such service as his daughter renders him from her s^PPo^ 
sense of duty and filial gratitude, stands in the same position 
as an ordinary master. If she is in his service, whether de 
8on ban gre or swr retainer, he is equally entitled to her 
services, and to maintain an action against one who entices 
her away." 

The learned judge expressed an opinion that this rule 
might be amplified iato a general proposition. "I appre- Role extended 
hend," he said, " that where the relation of master and servant ^ *"^ ^^ 
exists, any fraud whereby the servant is induced to absent 
herself affords a ground of action." We shall have occasion 
to revert later on to this proposition. 

Turning next to the question of seduction, which, as we have Law as to 
seen, was put out of the consideration of the previous case, we ^^^^^ 
find the law in a very unsettled state. It is evident that one 
of the consequences of seduction, if it be followed by preg- 
nancy, would naturally be loss of service : but the offence is 
of a more serious nature and may lead to other consequences. 
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such as illness and expense of medical attendance^ disgrace 
in being the fieither of a ravished girl or in having bastard 
grandchildren, and the personal disquietude and possible 
break up of a household : and the question is whether any 
of these of themselves will form sufficient ground to support 
an action. 

L. R. 3 Q. B. In Terry v. Huidiimfm, Blackburn^ J., said : " In form the 

action is by the master having a right to the services of the 
servant, and having lost the benefit of those services by 
reason of the wrongful act of the defendant ; but though in 
form this is the nature of the action, the damage by loss of 
service is in reality merely nominal; and so long ago as 

II East at Lord Ellenborough's time, as he says in IrvAn v. Dearman, 
the practice had become iaveterate of giving to the parent, or 
person standing in hco parentis, damages beyond the mere 
loss of service id respect of the loss aggravated by the injury 
to the person seduced. In effect, the damages are given to 
the plaintiff as standing ia the relation of parent, and the 
action has at present no reference to the relation of master 
and servant beyond the mere technical point on which the 
action is founded : for in ninety-nine cases out of a hundred 
the natural guardian is the master to whom the service is due 
at the time." 

It is possible that in course of time the principle may be 
extended to cover the hundredth case. As the law stands at 

Measure of present it may be stated as follows : " The jury are to consider 
the injury as done to the natural guardian, and all that can 
be referred to that relation (I do not say that they ought to 
calculate the actual cost of the maintenance of the grandchild, 
though they cannot well exclude that fact) ; but they may 
consider not only that the plaintiff has a daughter disgraced 
in the eyes of the neighbours, but that there is also a living 
memorial to the disgrace in a bastard grandchild." But this 
relates only to the action by the natural guardian, if he is 
entitled to her service at the time of the seduction: the 
question' naturally does not arise in the case of an ordinary 
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master, unless indeed he undertake the necessary medical 
attendance : but the case which the law has not at present 
provided for is one which must be of frequent occurrence, 
seeing that absence of consent of the party seduced is not 
essential to the action : it is where the seduction has taken 
place during a service from which the girl is discharged in 
consequence ; the natural guardian not being entitled to her 
service at the time of the seduction, has no redress for the 
disgrace which has been brought upon him. As Black- 
burn, J., pointed out, the fundamental element of the action 
is the loss of service to which the plaintiff was entitled, but 
the law has gradually added to that other elements of damage. 
So on the other hand, the law has gradually extended the 
class of persons whose right of service may properly be said 
to be detracted from. 

In the old cases already cited the father was considered Who may 
as a master entitled to the service of love and affection from a^<^. 
his children, and this irrespective of the rank of life in which 
the parties mova In Edmonton v. Machell this was extended 2 T. R. 4. 
to an aunt as one standing in loco parerUis; and in Irwin v. u East 23. 
Dewrman to one who had adopted and bred up the daughter 
of a friend and comrade from her infancy, "on account of the 
loss of service to him, aggravated by the injury done to the 
object on whom he had thus placed his affection." So there 
is apparent a tendency to enlarge the bounds of the father's 
right In Terry v. Hutchinson the Court held that his right [omu, p. 358.] 
to service revived immediately on her former master's dis- Father's nght 

•' revives 

missal : so that the father was held entitled to recover for a directly 

seduction which took plax* the day after the servant's dis- ""'«»•««• 

missal and whilst she was on her way home. (But not if it 

take place before the dismissal : Dean v. Fed.) So where the 5 East 45. 

servant does not give her whole time to the master, the 

father's right remains as to the residue, and his cause of 

action for seduction is not taken away : Ogden v. Lancashire ; 15 w. R. 158. 

Rist V. Faux, On the other hand, if the whole time belongs 4 b. & S. 409. 

to the master, and he allows the servant to occupy her spare 
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L. R. 7 Ex: 
383. 



7 C. B: N. S. 
96. 

7 B. & C, 387. 



time in helping her father, he has been held to have no right 
to her service, and consequently to have no cause of action 
for her seduction: Hedges v. Tagg; except perhaps if the 
seduction had occurred in her holidays. 

When the daughter is the head of her own household, and 
her father resides with her no action will lie : Mardey v. Fidd. 

In Harper v. Laffkin a married woman had separated from 
her husband and had returned to her father's house, perform- 
ing for him certain household duties. It was held that an 
action by her father for her seduction would lie. 



The right to 
service is 
property. 



Hypothetical 
case. 



Rules as to 
remoteness to 
be applied. 



Thus it will be seen that the law regards the right to 
service as property ; the consequence of the defendant's act 
beiDg an injury to that property, the act to the servant 
becomes tortious to the master and gives him a right of 
action, as in all other cases, in respect of the defendant's 
breach of duty to forbear from injuring the plaintiff by 
interfering with his right to property (i). And from this it 
would seem to follow that the nature of the act to the servant 
may be left out of consideration. This suggestion however 
is not made without diffidence, for it would seem to cover 
such an extreme case as the following : I meet a man in the 
street and give him something to drink : it turns out that he 
is another man's servant, and the time spent in drinldng ought 
to have been spent in performing valuable service for his 
master : am I liable ? I have certainly done something per 
guod the master eerviHwm, amisU. 

The question of remoteness of damage, however, must not 
be lost sight of. As will be seen, the cases in the next dass 
were decided solely on that ground. In the seduction cases the 
question takes the following form: an intentional act: the 
consequence, loss of service to another : is that loss of service 
the natural consequence of the act — ^the consequence which 

(i) It is of conzBB an anomaly that an action cannot be brought in respeoi 
of other ylolations of rights to property resolting from sednction, unless the 
loss of the right to servioe is also present. 
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the defendant as a reasonable man ought to have foreseen ? 

If he knew the person was in service, the answer must be Knowledge 

of the 

" yes." And in some cases where there is no knowledge it service 
must also be " yes " ; as for example, in seduction of girls, or ^"^P®'**°*- 
assault of young people, because the law assumes that she 
must be in somebody's service, if not a master's, then her 
father's. In other cases the knowledge that the person was 
in service, although the question does not appear to have been 
considered in the decisions, would seem to be an important 
element in the action : and this will perhaps furnish a satis- 
factory answer to the hypothetical case propounded above. 
It will be necessary to examine this point at greater length 
under the third division of this section. 

There is a case (Ashley v. Harrison) in which a Ubel was i Esp: 48. 
uttered of the servant, who left her place in consequence, and l^^^^^ 
it was held that the damage was too remote. So it would ^<^> not 

. . maintainable. 

require a very strong case to enable a master to mamtam an 
action for loss of service, where he himself had discharged a 
servant in consequence of a slander or Ubel. 



(ii.) Abdriction of married woman. 
In an action by a husband against one who entices away his Abduction of 

• A •«.-xi_«T_ j/s»i-j. i.- * wife action- 

Wife, or receives her mto his house and suffers her to contmue able. 

there after notice from the husband not to harbour her, the 

gist, or per quod of the action, is consortivm amisit ; and it Ues 

in all cases except where the wife has left the husband on 

account of his ill-treatment. Under consortium are included 

" the comfort and assistance " of the wife, and therefore the 

action somewhat resembles those in respect of enticing away 

servants. In the leading case, Winsmore v. Oreenibank, willes577. 

the " comfort and assistance " were that the wife, during her 

absence, had had a fortune left to her to her separate use : 

and it was held that the action lay. 

But the ground of this action is that the defendant retains 
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No action if the plaintiff's wife against the inclination of her husband, 

defendant's -1*1 

act is mere whose behaviouT he knows to be proper, or from selfish and 

hospita ty. criminal motives. If therefore she is received from motives 

of humanity, the action cannot be supported : and in such a 

case it is immaterial whether the wife's representation of her 

I Pcakc 114, husband's cruelty be true or false : PhUp v. Squire, 



(iii) Interference with contract rights, other than with servants. 

We now proceed to examine the two well-known cases of 
Lwndty v. Qye and Bowen v. HaU, which are the best ex- 
amples of actions for interference with rights arising from 
contracts other than those of service. 
2 E. & B. 216 In Tjwmley v. Qye the manager of a theatre had contracted 
Facts in with Johanna Wagner to perform for him, with an express 

muyv, ye, ^q^^^Jq^ ^^^ ^^ should not perform elsewhere during the 

term of her engagement. He alleged that the defendant, 
knowing the premises, and maliciously intending to injure him 
as manager, whilst the agreement was in force and before the 
expiration of the term, enticed and procured Wagner to refuse 
to perform ; by means of which enticement and procurement 
Wagner wrongfully refused to perform, and did not perform 
during the term. 

In the first place, the Court held (Coleridge, J., dissenting) 
that, the contract being for acts to be done, it was accurate to 
apply to the case the analogy of the master and servant cases 
already considered ; that is to say, that that principle was not 
confined to menial servants (i). 
\flnie, p. 356.] It will be remembered that in I^rvs v. Waltofn, Willes, J., 

suggested the following general rule : " Where the relation of 
maater and servant exists, any fraud whereby the servant is 
induced to absent herself affords a ground of action." There 

6 T. R. 221. (i) ^ Blake v. Lanyon, a jonmeyman who was to work by the piece, and 
who had left his work unfinished, was held to be a servant : Uie Court laying 
down the rule that a person who contracts to do certain work for another is 
the servant of that other in respect of that work, and until the work be 
finished. 
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was in £act in that case a false representation made to the 
servant. This rule was intended to extend the ordinary case Enquiry 

whether there 

of assault on» or seduction of, a servant, to all cases of a tort must be a tort 
committed against the servant, the consequence of which was ^^ servant, 
loss of service to the master. But subsequent considerations 
tended to shew that it was doubtful whether a wrongful act 
to the servant, on which to base the action of the master, was 
essential The gist of this action is, as we have seen, a 
violation of his rights under his contract, which rights are 
his property ; for the sole essential ingredients of an action 
of tort are an intentional act on the part of the defendant 
without excuse, followed in the natural course of events by a 
consequence detrimental to the plaintiff. 

In the cases we are now considering there is no trace of 
any wrongful act to the servant : the act which has resulted in 
the breach of the plaintiffs contract is no more than a simple 
act of speaking or of persuasion. Nor can any such wrongful 
act be necessary to the action. 

If I by any means prevent a servant from fulfilling his Analogy 

between 

contract, I damage his master's contractual property, just as damage to 
much as when I convert my neighbour's horse to my use and pro^rty"and 
prevent him drawing his cart, I damage his actual property. *o other 
The contract with the servant stands in the place of the pos- 
session of the owner. And as in this case I have hindered 
the owner from exercising one of the rights of ownership, so 
in that case I have hindered the master from exercising one 
of the rights under his contract. The consequence of my act 
in either case is the violation of a right of property. 

But as, in the case of chattels, which are bound to their Chattels mav 
owner by the rights flowing fh)m possession, the acts which or trespassed 
produce that consequence may be divided, without affecting ®fi*^^ 
the principles of liability, into trespass or damage to the 
chattel, and conversion or the withholding of the possession ; with same 

, _ _ ' result. 

SO, m the case of servants, who are bound to their master by ggy^^nts ma 
the rights flowing from contract, the acts which produce be injured or 
this consequence may be divided into two classes: first, ^^ ^^^^^ 
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malice in law and malice in fact. Malice in law is a neces- 
sary ingredient of all torts. In all torts malice in fact will 
aggravate damages^ and in some torts it is essential to the 
action. If the grounds of the action which we have advanced 
are accurate, then the tort is complete without malice in fact. 
In both I/wndey v. Qye and Bowen v. HcM the act was mali- 
cious, but that does not prove it to be essential The diffi- 
culty, however, solves itself in another way. For in Lumdey 
V. Gye we have a decision that malice in fact will support an 
action for procuring a breach of contract ; and a further de- 
cision that to procure this breach with a knowledge of the 
existence of the contract, an intention to injure one of the 
contracting parties will be inferred, and amounts to malice in 
fact, 
governed by Jq the hypothetical case put, it will be remembered that it 

rule of remote- "* 

ness. was this knowledge which prevented the rule as to remote- 

ness applying, and which connected naturally the act with 
its consequences. Whether, therefore, we consider the ques- 
tion from the point of view of the plaintiffs intention, or from 
the point of view of the damage to the defendant as gauged 
by the principle of remoteness of damage, the result is the 
same : and it is therefore suggested that malice in fact is not 
an essential ingredient to the action. 

If, however, there is actual malice in a form different finom 
that inferred from knowledge, it would seem that the same 
test, that of remoteness, will furnish the answer to that 
question also. 

Crompton, J., put another illustration shewing as his opinion 
that the principle he had enunciated would apply to all con- 
tracts, and would not be limited to contracts for service ; 
and in this case also, in addition to the knowledge of the 
contract, there is an actual malicious desire to injure, 
" Suppose a trader, with a malicious intent to ruin a rival 
trader, goes to a banker or other party who owes money to 
his rival, and begs him not to pay the money which he owes 
him, and by that means ruins or greatly prejudices the party. 
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I am by no means prepared to say that an action could not 
be maintained, and that damages, beyond the amount of the 
debt, if the injury were great, or much less than such amount 
if the injury were less serious, might not be required" It 
seems clear that the action would lie in such a case. Indeed 
it very much resembles the case of Cheen v. BtUtan, in which 2 C. M. & R. 
it was held that an action was maintainable against the defen- ' 
dant for maliciously and wrongfully causing certain persons 
to refuse to deliver goods to the plaintiff, by asserting that he 
had a lien upon them, and ordering these persons to retain 
the goods until further orders from him. It was urged for 
the defendant that, as the persons in whose custody the goods 
were, were imder no legal obligation to obey the orders of the 
defendant, it was the mere spontaneous act of these persons 
which occasioned the damage to the plaintiff; but the Court 
held, nevertheless, the action was maintainable. And if from 
mere knowledge of the existence of the contract a desire to 
injure the plaintiff will be inferred, and the actual breach of 
the contract will be held the natural consequence of the 
defendant's act, d fortiori it will be so held where the desire 
to injure the plaintiff is expressly proved. This was laid 
down in Bowen v. EaU, The majority of the Court of Appeal 6 Q. B. D.333 
(Lord Selbome, C, and Brett, L.J.) limited, but as it woidd 
seem unnecessarily, their remarks to contracts for personal 
service; they were further of opinion that the act of the 
defendant was done with knowledge of the contract between 
the plaintiff and the other party, was done in order to obtain 
an advantage for one of the defendants at the expense of the 
plaintiff, was done for a wrong motive, and would therefore 
justify a finding that it was done in that sense maliciously. 
There seemed some hesitation in accepting the broad proposi- 
tion laid down in I/wndey v. Oye, that merely to persuade a 
person to break his contract would give rise to a cause of 
action. That point however it was unnecessary to discuss 
in the case. But the learned judges held that, without doubt, 
if the persuasion be used for the indirect purpose of injuring 
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the plaintiff, or of benefiting the defendant at the expense of 
the plaintiff, '' it is a malicious act which is in law and in 
fact a wrong act, and therefore a wrongful act, and therefore 
an actionable act if injury ensues from it." This being esta- 
blished, the decision of the case rested on the principle of 
remoteness of damage, which we have already discussed. An 
important quotation from the judgment of Brett, M.R, will 
be found on page 171. 

The principle on which these cases proceed is in fact the 
simplest illustration of the rule that where the actual cause 
of damage is the act of a third party, the damages are not 
necessarily too remote because the act was so framed as to 
produce the consequence which did actually happen; and 
therefore this act must be the natural, reasonable, and pro- 
bable consequence of the act of the defendant 

The conclusion from these cases (subject to the exceptions 
already noticed) is therefore this, that the law regards the 
right acquired in virtue of a contract, as property to which the 
ordinary rights of property are attached ; that is to say, all 
other people are bound to forbear from disturbing them. 
Putting this into the language of jurisprudence, from a con- 
tract Kjus in personam is acquired ; there is in addition a jus 
in rem attached to it, that is, a right to forbearance from 
interfering with the jus in persmam: any interference 
amounting to a tort if it fulfils the conditions applicable to 
aU other cases of torts. 



Rights of 
licensees. 

10 C. B. 164. 

Facts in 
Ackroyd t. 
Smith. 



(iv.) IrUerferenoe with the rights of licensees. 

We must now turn our attention to the important case of 
Ackroyd v. Smith. The facts were shortly as follows: A. 
demised land to B., with a covenant giving B. a right of way 
over other land in A.'s possession, but which right of way 
was not essentially connected with the use and enjoyment of 
the land. B. demised the land to C, purporting also to assign 
the covenant : C. availing himself of the right of way, A. 
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brought trespass qwirt davjsum /regit against him, and he was 
held entitled to judgment : on the ground that the covenant 
was not one which ran with the land, and therefore, although 
B. had the right of way, yet he could not assign it to C. 
The case has given rise to some difficulty, and its application 
has been extended to an extraordinary length. It was thus 
concisely explained by James, L. J., in Thorpe Y.Brumfitt: L. R.8Ch:at 
**It was there in substance said to the defendant. In any 
view of the case you are wrong. If this was a right of way 
appurtenant to a particular property, it could only be used for 
purposes connected with that property, and you have been 
using it for other purposes. If it was not, then it was a right 
in gross, and could not be assigned to you." In his judg- 
ment in the case Cresswell, J., said : '' It is not in the power 
of the vendor to create any rights not connected with the 
use or enjoyment of the land and annex them to it, nor can 
the owner of land render it subject to a new species of burden, 
so as to bind it in the hands of an assignee. It would be a 
novel incident annexed to land that the owner and occupier 
should, for purposes wholly unconnected with that land, and 
merely because he was owner and occupier, have a right of 
road over other lands." 

The extension of this case to the subject now imder dis- 
cussion occurred in HUl v. Tupper. A canal company granted 2 H. & C. izu 
by deed to the plaintiff the exclusive right of putting boats Intwrfcrence 
on the canal for hire. The defendant, without any grant or right to let 
permission, put his boats on the canal for hire, and thereby 
deprived the plaintiff of profit which he would otherwise have 
made. In an action for damages consequent upon this appa- 
rent disturbance of his right, judgment was given against the 
plaintiff. Pollock, C.B., said : " After the very full argument 
which has taken place, I do not think it necessary to assign 
any other reason for our decision than that the case of Ack- 
Toyd V. Smith expressly decided that it is not competent to 
create rights unconnected with the use and enjoyment of 
land, and annex them to it, so as to constitute a property in 

2 B 
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the grantee. This grant merely operates as a license or cove- 
nant on the part of the grantors, and is binding on them as 
between themselves and the grantee, but gives him no right of 
action in his own name for any inMngement of the supposed 
exclusive right." It was then said that he could sue in the 
name of the grantors, apparently for trespass, but the loss of 
his own profit could hardly be damages in such an action. 

The connection between the two cases obviously depends 
on the word " property," and if it is sound must work out in 
the following way. If a man has acquired a right which be 
cannot assign, he cannot be said to have any property in the 
right : and as he has no property in it, he cannot be disturbed 
by any third person in the enjoyment of it. 

Much the same argument was applied to the facts of Wood 
V. Leadbitter : it was said that since a license granted by A. 
to B., even though a valuable consideration were given for 
it, was revocable at A.'s pleasure, B. could not maintain an 
action against C. for disturbing him in the enjoyment of his 
license. 

It is doubtful, however, whether this position is quite sound. 
It certainly must be distinguished &om such a case as Corby 
V. EUL There the facts were that the plaintiff used a private 
road to a house by the leave and Ucense of the owner. The 
defendant under a prior license from the owner deposited 
some building materials on the road. They were left at night 
without lights or warning. Cockburn, C.J., held that the 
action was maintainable on the broad ground that the owner 
himself could not have justified the placing of an obstruction 
after he had held out an inducement to the plaintiff to use 
his road, and that therefore a third person claiming under 
him could not do so either. Where there are several licensees, 
the rule was laid down that each must exercise his right with 
reasonable precautions not to injure the others. The learned 
judge further said that he inclined " to think that where a 
general leave and license is given to use a road as a means of 
access to a given place, any subsequent leave to place an 
obstruction there would be inoperative." 
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But it is very doubtful whether the major premiss in the 
proposition which connects Hill v. Tupper with Ackroyd v. {ante, p» 369.] 
Smith is sound. 

The reason for the decision in Ackroyd v. Smith, it is sug- 
gested, does not touch upon any question of property, but 
upon the ordinary rules as to covenants running with the 
land : only such covenants as run with the land (one of which 
would have been a right of way appurtenant to the demised 
land, or a right of way entirely connected with the use and 
enjoyment of it) are binding as between the original grantor 
and the assignee of the original grantee, for very obvious 
reasons, which were fully explained in Keppell v. Bailey, 2M. &R. 517. 
It is a very different proposition to say that because the 
grantee is in the enjoyment of a covenant which he cannot 
assign by reason of its not running with the land, therefore 
any one may disturb him in that enjoyment with impunity. 
The remark made by Cresswell, J., seems to have been 
stretched beyond its due limits. The vendor cannot create 
rights not appurtenant to the land, and make them appur- 
tenant so as to extend to such rights the rules as to covenants 
running with the land, " so as to Und it in the hands of an 
a^ssignee^'* but this is a narrower proposition than the appli- 
cation of it in HiU v. Tupper implies : that is, that the vendee 
will not be protected against disturbance of any rights he has 
acquired from the vendor unless they are rights appurtenant 
to the land. It is with great submission suggested that 
Achroyd v. Smith did not decide any such principle as that 
ascribed to it by the learned Chief Baron. At the time it 
was decided the mere fact of non-assignability certainly was 
not the test of property. 

If, however, EUl v. Tupper is rightly decided, the proposi- 
tion to be deduced from the case is this : that for the dis- 
turbance of an easement in gross (i) no action will lie, a rule 

(i) *' Easement in grosB " is not, as is well known, an accurate expression, 
there being no dominant tenement. The rights to which the expression 
applies are, however, weU understood, and it is a convenient term to apply to 
those rights, and one now in general use : tee Gale on Easements. 

2 B 2 
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which has been more than once combated, notably by Bram- 
L. R. 2 Ex: I. well, B., in Nuttall v. Bracewdl. The doubt above expressed 

as to the soundness of the proposition, seems to have been 
felt by the learned author of Gale on Easements : " It may," 
he says, at p. 13 (a), " be questioned whether the owner of an 
easement in gross would not have the same remedies which 
he would have if it were appurtenant. A right of common 
or other profit d prendre may be claimed as a right in gross, 
and there shoidd seem to be no reason why an incorporeal 
right, not involving participation in the profits of the servient 
tenement, should not be capable of being conferred in like 
manner with an incorporeal right involving such participation. 
latue, p. 368.] Ackroyd v. &mth is not inconsistent with this position. A 

right of way cannot be so granted as to pass to the successive 
owners of land as such, in cases where the way is not con- 
nected in some manner with the enjoyment of the land to 
which it is attempted to make it appurtenant. In fact, the 
grant in that case was an attempt to create a new kind of 
estate, a right of way at the same time in gross and appur- 
tenant ; in gross, in that it was in fact unconnected with the 
enjoyment of the land to which it was attempted to make it 
appurtenant ; and appurtenant, in that the grant purported 
to limit it so as to go to the successive owners of that land in 
succession. This failed, but the case does not affect the posi- 
tion that as profits d prendre may be claimed in gross, and 
that such right may be accompanied with aU the same 
remedies as easements appurtenant, and that the burden of 
them may run with the tenement over which they are 
claimed." 
The question The question may be stated in another form which tends to 
\onD^ ^ ' make it clearer. Whether the easement be in gross or appur- 
tenant, the right acquired is 2lju8 in personam : even if there 
be only a revocable license, there would still seem to be a 
jvs in personam acquired imtil the revocation. The question 
in Ackroyd v. Smith was whether this fus in personam could 
be transferred to another person : and the rule laid down was 
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that if the easement is appurtenant it can be. In other words, 
that an assignee of the original grantee may acquire this right 
against the original grantor; or that the grantee or his 
assignee still retain this right against an assignee of the 
original grantor. If, however, the easement is in gross, both 
the right and the correlative duty are inalienable. But the 
question in Hill v. Tupper was whether (as in Lumley v. Oye lante, p. 369.] 
and similar cases) to this/z^ in personam there is not also 
attached ajt^ in rem, or right to the forbearance of all other 
people from interference with the jv^ in personam : the fact 
that the jus in personam is inalienable seems, with submission, 
to have nothing to do with the question (i). 

There is a class of cases which, although apparently raising Righu of 
the same point, seem to depend on somewhat different prin- "wiiOT^to 
ciples : they involve the rights of riparian owners. The facts w»ter. 
are usually somewhat as follows. A. and B. are two riparian 
owners on a stream, each having the right to the natural flow 
of the water in its usual condition, and each having the right 
to use it and abstract it in a reasonable manner. A., the 
owner higher up the stream, assigns his right to C, a non- 
riparian owner : the question then arises in one of two ways, 
either in an action by B. against C. for the abstraction or pollu- 
tion, as the case may be ; or in an action by C. against some 
fourth party who has abstracted or polluted the water. 

The question as to C.'s rights has given rise to much dis- 
cussion, but the general principles may be considered as fairly 
settled. " There seems to be no authority for contending that He cannot 

111,. 1 . keep the land 

a npanan proprietor can keep the land abuttmg on the river, and part with 
the possession of which gives him his water-rights, and at the J^^^*^*^'* 
same time transfer those rights, or any of them, and thus create 

(i) Hill T. Tupper has heen explained on another ground, that the right 
was twofold, the right to place hoata on the canal, and the right to ezclusiTe 
user or to ezolade others from doing the same thing ; and it has heen sug- 
gested that for a disturhanoe of the first an action would lie, but for a disturb- 
ance of the other it would not ; but if the doubt above expressed is sound, 
the nature or extent of the right granted would seem to be perfectly im- 
material. 
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a right in gross by assigning a portion of his rights appurtenant. 
It seems to us clear that the rights which a riparian proprietor 
has with respect to the water are entirely derived from his 
possession of land abutting on the river. If he grants away 
any portion of his land so abutting, then the grantee becomes 
a riparian proprietor, and has similar rights. But if he grants 
away any portion of his estate not abutting on the river, then 
clearly the grantee of the land would have no water-rights 
by virtue merely of his occupation. Can he have them by 
express grant ? It seems to us that the true answer to this 
is that he can have them against the grantor, but not so as to 
sue other persons in his own name for an infringement of 
3 H. & c. at them." {Stockport Waterworks Co. v. Potter, approved in 
II Q. B. D. Ormerod v. Todmorden Mill Co,) 

^55- The respective rights of riparian owners are practically 

thwnsel™?'^ these : each has a right to a reasonable use, and if the use be 
reasonable there seems to be no reason why he may not ex- 
haust the water : those lower down the stream have a right 
to a reasonable use of the remainder, and so long as they 
have sufKcient for their use the abstraction of an unreason- 
able quantity by one above them does them no damage, and 
gives them no right of action. Where, therefore, there has 
been a grant to a non-riparian owner of a right to take water, 
the questions are twofold, first: has the amount abstracted 
deprived the lower owner of the water necessary to his rea- 
7 Ch: D. 122. sonable use ? if it has not, cadit quoestio {KensU v. QrecU East- 
ern By, Co.) ; if it has, then secondly : was the use by the owner 
higher up the stream unreasonable ? not the use by his grantee, 
but the use by the grantor in so making the grant. But in this 
matter it is a question of concurrent and perhaps conflicting 
rights: one riparian owner owes duties to another riparian 
owner only, and the analogy to a close borough introduced in 
the argument in the last-mentioned case, seems so far accurate 
that one owner need only recognise another owner, and may 
damag/to ' refuse to recognise any grantee or licensee. If the damage 
grantee j^g^ h^^n done by the grantee it would seem that the action 
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could be brought against the grantee, or against the grantor 
who has allowed the damage to be done by his grantee : and 
on the other hand, if the grantee suffers damage by the 
action of a riparian owner higher up the stream, the action 
must be brought by the grantor (or in his name by the 
grantee) for any damage suffered in consequence by the 
grantor. 

Stockport Waterworks Co. v. Potter "simply decides that 
the grantee of a riparian proprietor must take the water as 
he finds it If it is dirty when it comes to the mouth of his 
pipe he cannot complain of those (riparian proprietors) who 
have dirtied it. He has not the rights of a riparian proprietor." 
But no case goes to the length of saying that he may not sue 
in respect of pollution or other disturbances by people other 
than riparian proprietors. It would seem in accordance 
with what has already been said that such an action will 
lie (i). 

Subject then to the doubt as to easements in gross and 
licenses examined above, the general proposition already 
advanced as to the right to forbearance from interfering with 
rights acquired as against certain determinate persons, by 
contract or otherwise, is of universal application. 



§ 5. Slandeb of Title. 

The last group of cases in which injuries to rights of pro- Slander of 
perty are considered may be conveniently classed imder the 
above head. In many points they resemble other forms of 
torts already considered, and not a little discussion has arisen 
as to whether its proper place is under slander or false repre- 
sentation. We have already pointed out how those two torts 

(i) In NuMU T. BracevMy by the construction of a goit the comae of a L. R. 2 Ex: i, 
river was altered and a new channel created. The majority of the Court held 
that because the stream flowed in two branches, the owner of the land along 
which the new branch passed was a riparian owner. 
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are allied. The nature of the right injured in this case how- 
ever, 80 much resembles the one we have just considered, that 
we prefer to consider it here. 

The leading case of MaXacky v. Soper affords a good illus- 
tration of the facts out of which tlie action arises. The plain- 
tiff was possessed of certain shares in a silver mine, touching 
which shares certain claimants had filed a bill in Chancery to 
which the plaintiff had demurred. The defendant published 
falsely that the demurrer had been overruled ; that the prayer 
of the petition (for the appointment of a receiver) had been 
granted ; and that persons duly authorised had arrived at the 
mine. The rule was there established that an action lay for 
such a false statement on proof of special damage : but, as in 
other cases where a similar rule obtains, that it would not lie 
unless proof of damage were given. In other words the law 
does not in such a case presimie damage. 

The reason for this rule would seem to be the same as the 
reason already given for the distinction in slander between 
the four special cases and other words, namely, that the act is 
not of such a nature as must of necessity be productive of 
damage. And this rule is applicable whether the words be 
spoken or written, the reason for distinguishing between 
slander and libel in words affecting the reputation not being 
supposed to exist where the words affect property. 

" Of slander of title, the plaintiff shall not maintain an 
action unless it was re vera a damage, scU., that he was hindered 
in sale of his land ; so there the particular damage ought to 
be alleged " {Lowe v. Harwood). And in CaTie v. Chiding an 
action was brought on the case for slandering the plaintiff's 
title by speaking these words, " His right and title thereunto 
is nought, and I have a better title than he." It was alleged 
that he was likely to sell and was injured by the words. 
Bolle, C. J., said, '' There ought to be a scandal and a par- 
ticular damage set forth, and there is not here." The doctrine 
is, therefore, that the plaintiff ought to aver that, by the 
speaking, he could not sell or lease ; and that it will not be 
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sufficient to say only, that he had an intent to sell, without 
alleging a communication to sell, because unless he could 
not sell he has not suffered damage. And this even though 
malice in fact is proved. 

The consequence of the rule is that we find many instances Attempts to 

get out of the 

of endeavours to bring an ordinary case of slander of title rule. 

within the special rule of slander, that damage is presumed 

when the words are spoken of a man in his profession or 

business. Thus in Evans v. Harhw the plaintiff was a manu- S Q« B. 624. 

facturer of certain patented articles. The defendant issued a 

caution to purchasers stating that the patent did not exist ; 

that the plaintiffs articles did not fulfil their purpose, but 

that he, the defendant, was the maker of a similar article 

which did. The Court drew the distinction between this 

caution as to goods, and a caution against a tradesman in the 

habit of selling goods he knows to be bad. As no special 

damage was laid, judgment was given for the defendant. It 

is therefore important to distinguish between these two cases : 

if an allegation against a man in his professional capacity 

can be made out, the case will fall under the ordinary rules of 

slander of personal reputation ; if it does not, then it falls 

under the rules we are about to consider : the first of which 

is that special damage (that is to say actual damage) must be 

laid and proved. 

Turning to the consideration of the nature of this special 
damage, it is obvious that the only form which this damage 
can possibly take is the prevention of a sale of the property 
in question. It is presumed that the actual damage being [«/:•?. 173.3 
loss of custom, this may be proved in the usual way without 
alleging the loss of particular customers : but on the other 
hand, more especially where the property is realty, the 
damage is usually the loss of the benefit under a particular 
contract which is thrown up in consequence of the false state- 
ment, which contract must of course be proved. The nature 
of the injury is therefore very analogous to the interference 
vrith contractual rights considered in the preceding sections 
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Applies to of this chapter. This being so, it is immaterial whether the 

rCSlltV unn 

personally. Contract be with reference to real or personal property. 

L. R. 9 Ex: In the Western Counties Manure Co, v. Lawes Manure Co. 

the ..ateMeo. by the defendant wa, to the effect a»t the 
plaintiffs artificial manures were inferior in quality to other 
artificial manures, and that they were especially inferior to 
the defendant's, whereas in truth they were not so : and this 
false statement caused the plaintiff to lose customers. 

The Court held that a good cause of action was disclosed, 
and that malice in fact was not essential to the action ; the 
allegation of malice was in fact supported only by those facts 

[c/: p. 972.] which are necessary to malice in law. 

3 B. & S. 264. This case was distinguished from an earlier case, Young v. 

by rivaT^^"* MocTo^, in which there had also been a comparison made by 

traders not ^q defendant as to the relative merits of the plaintiffs and 

withm the * 

rule. another person's oiL There, although special damage was 

proved, it was held that the declaration did not disclose a good 
cause of action, because the disparaging statement was not 
expressly said to be untrue ; it was only said generally that 
the libel was untrue, which it might be if only so much of it 
was untrue as contained praise of the defendant's own goods. 

Malice in feet. This brings us to another important case in which under 

the circumstances it was laid down that malice in fact was 

L. R. 4 Q. B. essential to this action : Wren v. Weild, The plaintiff 

alleged that the defendant falsely and maliciously wrote to, 
and told persons who had bought certain machines of the 
plaintiff that the machines were infringements of the defen- 
dant's patents, and that the defendant claimed royalties for 
the use of the machines, and that if they used the machines 
without paying royalties he should take legal proceedings. 
The plaintiff at the trial offered to prove various specifications 
and machines existing before the date of the defendant's 
patent, to shew that the defendant's specification claimed 
matters that were not new, and also that the defendant had 
used them. The judge ruled that, as the defendant's patent 
was still subsisting and not set aside on scire facias or other- 
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wise^ the evidence was immaterial, and directed a nonsuit 
The damage of course lay in the fact that negotiations for sale 
of the plaintiff's machines had been broken off as the result 
of the defendants threat. The Court of Queen's Bench upheld 
the learned judge's ruling, on the ground that although the 
evidence which the plaintiff intended to produce would pro- 
bably have shewn the defendant's patents to be bad, yet that 
did not touch the fact that the defendant did claim a right in 
himself, and that what he did only amounted to a notice to 
purchasers of something which he was in fact going to do. " It 
is obvious," said Blackburn, J., " that, where a person claims a 
right in himself which he intends to enforce against a pur- 
chaser, he is entitled, and, indeed, in common fairness bound, 
to give the intended purchasers warning of such Ms intention. 
And, consequently, we think no action can lie for giving such 
preliminary warning, unless either it can be shewn that the 
threat was made Tnala fide, only with intent to injure the 
vendor, and without any purpose to follow it up by an action 
against the purchaser, or that the circumstances were such as 
to make the bringing an action altogether wrongful." 

This proposition evidently lays down a rule as to these cases The same rule 
exactly similar to the rule in slander and libeL The first part ^?n m^f and 
establishes that the occasion is privileged ; the second, that slander, 
the privilege may be rebutted by proof of maUce in fact. This 
view was taken by Bovill, C. J., in Steward v. Young, There L. R. 5 c. P. 
a person died possessed of furniture in a beer-shop. His 
widow, without taking out administration, continued in pos- 
session of the shop for some time and then died, having in 
the meantime given a bill of sale on the furniture to her land- 
lord by way of security for a debt which she had contracted. 
After her death, the plaintiff took out letters of administration 
to her late husband's estate, and, informing the landlord that 
the bill of sale was invalid, the widow having no title to the 
furniture, he proceeded to sell it by auction. The landlord 
interposed to forbid the sale. And on the authority of Wrefn lanu, p. 378.] 
V. WeiM the Court held no action would lie. The occasion 
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of privilege obviouBly arose on account of the alleged interest 
in the goods possessed by the defendant : and the rule there- 
fore would seem to be that it is not fatal to the privilege that 
the interest does not in fact exists so long as the defendant 
does intend to act upon what he supposes to be right If he 
knows that he has no claim at all, then the privilege cannot 

[ohu, p. 367.] arise, as was the case in Green v. Button. But if it does in 

fact arise, then it may be rebutted by proof of malice in fact, 
and the common form which this malice takes is the absence 
of intention to follow up the threatened action. It is of 
course difficult for the plaintiff to prove this absence of inten- 
tion : but the point arises in a very practical shape when an 
injimction is applied for to restrain the issue of circulars 

Threat of legal threatening legal proceedings. It will as a rule be granted, 
unless the patentee who circulates them will undertake to 
commence proceedings to establish the validity of his patent : 

L. R. 13 Eq: BolHns V. Sinks ; Axmann v. Lund, 

_ * o ^ If the defendant's claim is true, then, as in slander of per- 

L. R. 18 Eq: ' ' -^ 

330W sonal reputation, no question of privilege or no privilege can 

arise, the statement is justified, however maliciously in fact 
the statement may have been made. 

If the defendant's claim is untrue then, if it be made mali- 
ciously in fact, the privilege is rebutted ; and in this respect 
the ordinaiy acceptation of the word maUce is the criterion, 
that is, a desire to injure the plaintiff, or to benefit the defen- 
dant or some third party at the plaintiff's expense. (See 

19 Ch: D. 386. Halsey v. Brotherhood,) 

Privii^e The occasion of the privilege is very similar to the occasions 

arises in con- 1 • 1 -^ • • *» i :i -j. • • ^ 

sequence of a on which it arises m cases of slander; it is m some respects 
duty to speak. ^^^^ clearer, as it is rested on a duty towards the person 

warned. A good illustration of this is furnished by the case 
3 C. B. 831. oi Pater v. Baker, A surveyor of highways attended a public 

auction and made a statement with regard to certain houses^ 
or rather carcases, which the plaintiff was then about to sell : 
the statement was, " My object in attending this sale is, to / 

inform purchasers, if there be any here present, that I shall 



\ 



Chap. XII. § 5. SLANDER OP TITLE. 381 

not allow houses to be finished or occupied, until the roads are 
made good in Agar Town. I have no power to compel any 
one to make the roads ; but I have power to stop the buildings 
until the roads are made. If there shall be any purchasers, 
they will have to keep the carcases in their unfinished state 
until the roads are made." It appeared that the surveyor 
had entirely mistaken his duty and his power under a certain 
statute : but it was clear also that he was acting under a sense 
of duty and could not be considered in the light of a mere 
volunteer coming forward to make such a statement The 
privilege was therefore held to have arisen, and there being 
no evidence of malice in fact, the rule for entering a nonsuit 
was made absolute. 

A very similar point arose in Pitt v. Donovan, and was i M. & S. 639. 
decided on the same grounds ; the defendant was trustee of the 
marriage settlement of one Y. who was about to sell certain 
property to A. : he had written to A. imputing insanity to Y., 
and statiDg that the title would therefore be disputed, per 
quod the proposed purchaser refused to complete. Under 
the settlement a term of years in the estate in question was 
vested in the defendant as trustee for securing to Mrs. Y. her 
jointure, and the occasion was consequently held to be privi- 
leged. 

So in MUdToaj/s Com it was said : Forasmuch as the i Co: at p. 
defendant " hath taken upon him the knowledge of the law and '^''^ ^' 
meddling with a matter which did not concern him, had pub- 
lished and declared that Oliffe had a good estate for locx) 
years, in slander of the title of Mildmay, and thereby had 
prejudiced the plaintiff, as appears by the plaintiff's declara- 
tion ; for this reason the judgment given for the plaintiff was 
aflBrmed in the writ of error." 

This last case is a good illustration of the old slander of Old form of 

title cases, but from what has been said it will be seen that h^^^^'* 

although it is convenient to retain the old name for the sake app«"«d« 
of grouping the cases, in its old form it is of rarer occurrence 
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than in the new form which has been grafted on to it. The 
old form related to realty only, the new relates to property 
generally, realty and personalty, corporeal and incorporeal ; 
and this has introduced other modifications ; an assertion of 
right in the defendant in conflict with the plaintifFs right may 
or may not be present, there may be no more than a statement 
that the plaintiff is acting with regard to property in a 
wrongful way, or that the defendant intends to act with 
regard to property in some way affecting probable purchasers ; 
it has, therefore, become now an action of the simplest form, 
brought for a false statement injurious to the plaintiff in his 
right to property. 

Conclusion. It can hardly have escaped our readers that one of the 

principal objects in this study of the Law of Torts, has been 
to reduce as much as possible the principles of that law into 
a more homogeneous shape than has hitherto been attempted. 
Confusion and false analogy must abound if fresh sets of 
principles are devised for every fresh set of circumstances, as 
has been too often the case. It seems only possible to divide 
the subject into the three great heads of, (i) General Prin- 
ciples ; (2) Acts and Intention ; and (3) Consequences. The 
second splits up into involuntary, negligent, and intentional 
acts, with the subdivisions of fraud and malice. The third 
splits up into the three great divisions of rights : to the person, 
to reputation, and to property. All liability for acts must 
fall under one of the divisions of the second head. All con- 
sequences must fall under one of the divisions of the third 
head. But any given act may produce consequences under 
any or all of the three divisions of the third head : and any 
given consequence may proceed from an act which falls under 
one or more of the divisions of the second head. 

A false imprisonment may affect the person imprisoned in 
his person, his reputation, and his property. The loSs of a 
sum of money may be the result of a negligent act, or of a 
fraudulent or malicious act. And so it is with words 
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spoken or written. They may affect the person spoken of, or 
they may affect the person spoken to : the person spoken of in 
his reputation or his property : the person spoken to in his 
property. And according to these consequences of the words, 
has the case been grouped under Slander and Libel, Slander 
of Title, or False Eepresentation. In this case we have 
endeavoured more especially to shew that the principles are 
the same in all three cases, modified only according to circum- 
stances ; and that the modifications themselves also proceed 
upon well-defined principles which are to be found grouped 
under the first division of the subject. 
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Abatement : tee Nuiaanoe. 
Abduction : 

action for, presumption of damage 

in, 143. 
of married women, 361. 
no action if mere hospitality, 363. 
Absolute Duties: tee Duties* 

Public Duties. 
Accidents : eee Ckmtributory Ne- 
gligenoe, Involuntary Acts, 
19'egligenoe. 
on railways, tort or breaches of con- 
tract, 9. 233. 
damages resnlting may be to pro- 
perty, or to person, 22. 
roles as to survival of actions for, 32. 
inevitable, 212. 
caused by things which have no 

owner, 212. 
to trespassers without design of de- 
fendant, 234. 
to Irespaseers with design of defen- 
dant, 234. 
to servants on master's premises, 244. 
Aooord and Satisfbotion : 
claim while unliquidated may be 
discharged by receipt of any 
sum, 34. 
but not when liquidated, 34. 
the receipt is not an absolute bar, 34. 
Aooumulations : 
damage resulting from unnatural, 

109, 117. 
liability for unnatural in addition to 

natural, 118. 
statutory, 120. 
water, 121. 
fire, 121. 
gas, 122. 



Acquittal: 
necessary in malicious prosecution, 

375. 
for want of prosecution insufScient, 
285. 
Act of God: 
owner of land not liable when natural 

condition altered by, 113. 
statutory right violated by, 186. 
Actual Damage : see Damage. 
meaning of term, 131, 135. 
meaning of finding of jury that none 

suffered, 139. 
may be recovered, 145. 
Actual Malice : $ee Malice in 

fact. 
Administrator : see Executor. 
Advertisements : 

liability for misleading, 256. 
Advocate : 

privilege o^ in defiunation, 316. 
Agent : eee Principal and Agent, 
rule as to warranting, 68. 
liability of: see Sxbvant. 
Animals: 
liability for trespasses by, 97. 
only where capable of becoming pro- 
perty, 98. 
where caused by neglect to fence 

highway. 97. 
damage done consequential on tres- 
pass by person it accompanies, 97. 
case of the coney-boroughs, 98. 
scienter not considered in trespasses 

by wild animals, 98. 
trespasses by dogs : see Dogs. 
trespasses by animals in which there 
is valuable property, 10a 
where other damage, tested by 

principles of remoteness, 100. 
enquiry as to scienter^ 100. 

2 c 
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AnimalB: (eontinued.) 

no aotion where plaintiif shoiild 
have repaired fence, loi. 
liability for other injaiies by, 102. 
by ammal8/er« naturtR^ 103. 
ease of a monkey, 103. 
tetenter the gist of the action, 

103. 
Bometimea ieienter of the animal, 
Bometimes of the olaas to whidi 
it belongs, 103. 
by domesticated animals which 
have resmned savage nature, 103. 
by animals mannteUe naturmf 104. 
ioierUer of the particular mis- 
chief, 104. 
to be strictly proved, 104. 
general sommaiy, 107. 
analogy between damage by ani- 
mals and by inanimate objects 
considered, in. 
the effect of Byland$ v. FleUiher on 
cases of trespass by wild animals 
considered, 113. 
Arrest: 
actual, not necessary for false im- 
prisonment, 398. 
with warrant, justification of, in false 
imprisonment, 300. 
under void process, 30a 
under voidable or irregular process, 
300. 
without warrant, 301. 
must be during afl&ay, 301. 
for misdemeanors, 301. 
felonies, 303. 
arrest by constable, 303. 

private person, 302. 
Assault: 
limitation of action for, 39. 
by joint tortfeasors, damages, 47* 
by servants, liability of master for, 

53. 

case of involuntary injury, 309. 
definition of, 390. 
ability to cany out threat must be 

present, 391. 
presenting unloaded pistol, 391. 
where plaintiff can judge that no 

assault will be committed, 393. 
depends partly on intention to 
commit, 393. 



Assault: (pontinved.) 
ending in blow is battery : tee Bat- 
tery. 
justification: me Battebt — Jostifi- 
cation. 
Auotioneer : 

trover against, 351. 
Aunt: 
may bring aotion for seduction per 
9^od, 359. 
Authority: 
false representation of^ 363. 

by wife after husband's death, 263. 
submission to lawful, effect of in false 

imprisonment, 398. 
justification of legal, in trespass, 332. 

B. 

Bailee: 

may maintain action for conversion, 

343. 
conversion by, 343, 353. 
violation of condition of bailment, 353. 
Bailor: 
trespass by, not justified, 334. 
may maintain action for convexBioo, 

343. 
conversion by, 343. 
Bank Manager : 
frauds of, liability of bank for, 63. 
personal liability of, 67. 



tort by, 8, 146. 

Bankruptcy: 

eflfeot of, on torts, 37. 

of tortfeasor, 37. 

his liability continues, 37. 

unless damages are liquidated, 

37. 
of party injured, 38. 

in certain cases action passes to 

trustee, 38. 
estate must be affected, 38. 
where the action does not pass, 
neither do the damages re- 
covered by the bankrupt, 38. 
assignees cannot ratify acts prior to 

their appointment, 73 
effect of, before seizure by sherifl^ 

130, iji. 
maliciously filing petition of, action 
for, 387. 
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Battery: 
limitation of action for, 29. 
definition of, 393. 
examples o( 394. 
jnstifloation, 394. 
self-defence, or aon auauU d&- 
meme, 394. 
must be moUUer manu8 imptmtitf 
394. 
ejectment of trespassers, 395. 
command of superior, 396. 
by wife in defence of husband, 

396. 
by servant in defence of master, 

396. 
necessary correction, 396. 
leave and licence, 396. 



duty of owner towards persons, 339. 
BeUef: 

in truth, how hi essential in fraud, 
361. 

in case, how far necessary in mali- 
cious prosecution, 381. 

in reasonable cause, how far ne- 
cessary in malicious proaecution, 

383. 

Blows: M0 Battery. 
Breaoh of Fromifle : 
action for, does not smriTe to ex- 
ecutor, 33. 
Building: 
accidents ftom defeotlTe, 8$. 
demise of ruinous, liability for acci- 
dents arising fiom, 85. 
adjoining, general rule as to rights 

of owners, 94* 
demolition of, to abate nuisance, 337. 
BnaineBs: 
imputation against conduct in, 306 : 

tee Slandeb. 
communications in, privilege, 333. 
malicious interference with contracts, 

366. 
comparisons by rival traders, 378. 

C. 

Cabdriver : 

relation between proprietor and, 5 7. 
indorsement of license, i8d. 
penalty for furious driving, 198. 



Campbell's (Lord) Act : 
general principle of, 30. 
distinction between action under, 
and action by executor for loss 
to estate, 30. 
both actions may be brought inde- 
pendently, 33. 
does not create new cause of action, 

33. 
Canal: 

duty of company as to keeping in 

water, i3i. 
action by company for abstraction of 
water, 133. 
Captain: 
justification of assault on passengers 
by, 396. 
Carriage: 
liability of hirer, 80. 
identification of hirer with driver, 
251. 
Carrier: 
tort by, 8. 

when not liable in trover for conver- 
sion, 77. 
Cattle: 
distraint of by servant, liability of 

master for, 58. 
distmint of, example of ratification, 

72. 
trespasses by, 98. 

injuries to, by eating yew-tree clip- 
pings, 114. 
when straying through fences, 116. 
killed on railways, 165. 
Causa Frozima, 163. 
Cause of Action : 
arising out of a felony, 4. 
what, in slander, 31. 
what, in excavation and subsidence, 

32. 

continuing, limitation for, 33. 

in detiuue, 33. 
only one against joint-tortfeasors, 50. 
Chanoe: 
of advantage, no action for loss of, 

145. 
Charter: 

violation of rights under, 179. 
Charterer : 
liability for negligence of owner's 
seamen, 90. 

2 c 2 
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CivUBuit: 
no action for malioioiisly proBeouting, 
287. 
Civil wrong: 

pardoned by indiyidnal, 3. 
Clippings : 
from trees, oattle izgnred by eating, 

114. 
defendant to be liable moflt have 

clipped, 115. 
where cattle stray throngh broken 
fences and eat, 116. 
Collision: 

abroad, action for, 16. 
Collusion : 
with party benefited by fraud imma- 
terial, 259. 
Colonies : 
jarisdiotion over torts committed in, 

15- 
Command: 

justification of assault by, 296. 
Commission : 

place of, rules as to, 15. 
Common employment^ 285 : ses 

Servant. 
Common Iiaw : 

rights in rem exist at, 5. 

public duties arising at, 154. 

neglect of duties arising at: sea 

NsOLiaBNOB. 

Commoner: 
action by, for surcharge, damages in, 
126, 133. 
against strangers, 133, 134. 
against the lord, 133, 134, 
action lies at suit of all the com- 
moners, 157. 159. 
Commune nooumentum, 158. 
Company : tee Corporation, 
Prospectus, Shares, 
petition to wind up, action for mali- 
dously presenting, 138, 287. 
presumption of damage in, 138. 
Compensation : 
principle of, in awarding damagee^ 

124. 
when obstruction authorized by sta- 

tute* 173, 174. 
general principles of, 175. 
Consortium vioinorum : 
no action for loss o^ 144. 



Conspiracy: 

a special case of a joint iort» s '• 

definition of, 5 1. 

gist of the action of^ 52. 

distinction between ciyil and cri- 
minal, 52. 
Construction : 

of words, to be in popular sense, 

311. 
of innuendo, to be reasonable, 31s- 
Contract : tee Contractual rights. 
Implied contracts. Quasi- 
contracts, Statutory con- 
tracts, 
its position in oatline of rights and 

duties, 6. 
guoM, its position in outline of rights 

and duties, 6. 
statutory, its position in outline of 

rights and duties, 6. 
breaches of^ their relation to torts, 7. 
roles as to tort and contract, as to 
the effect of death, 21. 
for personal skill, 21. 
actions for breaches, which exe- 
cutor cannot maintain, 23. . 
general rule, 25. 
infant not liable in tort if action is 

really on contract, 42. 
infant liable in contract if action is 

really in tort, 43- 
infant not liable for fraud in in« 
dudng contract, 43. 
nor for conversion for Teoeiving 
goods under, 42. 
liability of corporation for fraud in 

inducing, 46. 
to be set out in prospectus of com- 
pany, remedy where omitted, 184. 
representation of agent is representa- 
tion of principal, 66. 
rule of remoteness of damage, 163. 
breach of^ by third party, liability 

for : rule of remoteness, 1 70. 
breach of duty assumed towards defi- 
nite persons by, 229. 
relation created towards persona 

not parties to, 230, 242. 
duty is striotiy limited l^ terms, 

231. 
American law, 230. 
telegraph cases, 231. 
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Contract: (continued,) 

duty cannot arise by implioation, 

aooidentB on railways lie ontside con- 
tract, 9, 233. 

aooidentB to servantB on mastei^B pre- 
miseB lie ontside contract, 245. 

remedies for fraud in, 25 4* 266. 
knowledge of fraud absent, 267. 
principles explained, 267. 

right to fetch goods must be pro- 
vided for in, to justify trespass by 
o?mer, 334. 

immaterial in revocation of leave and 
Uoense, 336. 
ContraotorB : tee Sub-oontrao- 
tora. 

compulsory contracts, 78. 
person for whom work is done, not 

liable, 78. 
difference between compulsory and 

ordinary hiring, 79. 
test — power of controlling work, 79. 
test — power of choosing contractor, 

79. 
voluntary contracts : or liability for 

torts of other people's servants, 

80, 89. 
no liability for acts of contractor's 

servants, 80. 
servant cannot have two masters 

liable, 81. 
test — ^payment of wages and power 

to dismiss, 81. 
test^-selection, control, and power 

to dismiss, 82. 
power of selection, 82. 

choice may be delegated to 
others, 82. 
hirer may choose among contrac- 
tor's servants, 83. 
liability shifts to hirer when he 

assumes control and directs cer- 
tain acts, 83. 
examples of enquiry who is real 

master, 83. 
where property demised, new owner 

adopts predecessor's choice, 84, 
contract undertaken by general 

servant, 89. 
the amount of control necessary to 
shift liability, 89. 



Ck>ntraotor8 : {conHnued,) 

test — ^power to dismiss, 90. 
principal liable if tort txaceable to 
him, 91. 
e.g. where work itself tortious, 

91. 
no distinction as to work on move- 
ables and immoveables, 92, 94. 
non-performance of duty not ex- 
cused because contractor has 
been employed to do it, and has 
not performed it, 93. 
general rule of liability of prin- 
cipal, 94. 
case of support of adjoining 
houses, 94, 
indenmity from contractor no de- 
fence, 95. 
liability for contractor's work when 
finished, 95. 
liability of principal for torts of con- 
tractors themselves, 96. 
is an ordinary case of master and 
servant, 97. 
Ck>ntractual rights : 
interference witii, 362. 
general conclusion as to, 368. 
enquiry whether interference must 

flow from a tort, 363. 
analogy between damage to con- 
tractual and to other property, 
363. 
rule of remoteness applied, 364. 
because damage follows act of 
human agent, 364. 
whether actual malice essential, 3 65 . 

rule of remoteness, 366. 
contracts of traders, 366. 
Contributory negligence : 
rules of, flow from remoteness of 

damage rulea. 245. 
use of word negligence examined, 246. 

e,g. level crossing cases, 246. 
plaintiff cannot recover where guilty 

of, 247. 
. unless defendant negligent in not 

avoiding, 247. 
general rules as to, 248. 
cases of unfenced machinery, 248. 
extreme remedies may be adopted to 
avoid real dangers, 249. 
but not fiindod dangers, 250. 
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Ckmtribatory negligenoe : (amid.) 
eztenflioii of principle in identifioa- 
tion, 3$ 3. 

Ckmtrol: 
over goods neoesBBzy for oonveoreion, 

346. 
pretended, is not oonvenion, 346. 

Conversioii : 
limitation in action of detinne fix, 

33. 
infant not liable for, for reoeiTing 

goods under a contract, 43. 
by carrier as a conduit pipe, 77. 
a possessory action, 343. 
who may bring action, 343. 

bailee, 343. 

bailor, 343. 

servant in charge, 343. 
by bailee, 343, 35 a. 

distinction between lien and 
pledge, 352. 

insuring the pawD, 35 3. 

violation of condition of bailment, 

353. 
by bailor, 343. 

by co-tenant^ 354. 

only for actual destruction of 

common property, 355. 
Jut tertiiy 343. 
definition of conyersion, 344. 

distinction between, and trespass, 

344. 
must be assertion of adverse title, 

345. 
physical control over goods neces- 
sary, 3 46. 
pretended control not conversion, 
346. 
may be for another's use, 347. 
the action of trover, 348. 
demand and refusal, evidence of con- 
version, 349. 
unless bond fide doubt of title, 349. 
finding goods, 350. 
dealing with goods at request of cus- 
todian, 350. 
trover against auctioneer, 35 1. 
estoppel, 354. 
Copyright : 
action for infringement of, 196. 
limitation in, 30. 



Ck>rporation : 

may be a tortfeasor, 4S- 
even if tort is malicious, 45 • 
ficaud, 46. 
contracts induced by, 4^- 
Correotion : 

justification of assault for, 296. 
CoBtB : aee Seourity for Costa. 
in Superior Court, rule sa to tarta, 7. 
recovered by married woman, beoome 
her separate property. 39* 
Co-tenants: 
trespass by, 341. 

must be actual ezpnlsbn, 341. 
conversion by, 35$. 
must be actual destmctioii of pri>- 
perty, 356. 
Covenant: 
to repair: 
by landlord, liability for ]andlozd*8 

workmen, 84. 
effect oi; in determining lialnlity 
for accidents from defective 
buildings, 85, 86. 
running with land : 
action by assignee of, 369, 371. 
Credit: 
obtaining fiedsely for third party, 

259. 
to be judged of as at time of 

making statement, 365. 

Crime: 

pardoned by sovereign alone, 3. 

dies with offender, 26. 

forcible entry to recover poaBessian of 

land, 395. 

imputation of^ 305 : ass Slandxb. 

Criminal Iiaw: 

redress for some acts, both at ciTil 

law and, 3. 

rule that prosecution must precede 

civil suit, 4- 

effect of similar foreign rule, z 7. 

duty to set in motion, 4. 

conspiracy, 52. 

use of ** malice " in, 27a. 

Crown: 

penalty to : «m Pshaltt, Statutost 

DUTIJBS. 

Customers : 
loss of specific, action for, 150. 
necessity for allegation of, 152. 
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Customers: (eonHnued,) 
in oompeniBation cases when obstrno- 
tion is authorized by Parliament, 

173, 174. 
criterion of right to compensation, 

174. 

where obstruction unauthorized, 

damages may be recovered for, 1 75 . 
duty of shopkeeper towards, 238. 

people included in term, 338. 

persons who enter on business, 339. 



D. 

Damage: tee Special Damage. 

fundamental rights are rights not to 

suffer, II. 
resulting from accident may be of two 

kinds, 32. 
to estate, action survives to executor, 

32. 

time for limiting action runs from, 30. 
when presumed, time runs from act, 

31. 
examples from slander, 31. 

by animals, 97 : tee Animals. 

by Inanimate objects, 107 : m6 Dan- 

acBous Thinos. 
relation of damage to injury, 123. 
without legal injury gives no action, 

123. 
damage caused by act of God to be 

severed from that caused by breach 

of duty, 184, 
general view of principles of, 306. 
pretumption oft 126, 142. 

action against the sheriff, 131. 

action by reversioner, 132. 
by commoners for surcharge, 

133. 
for abstraction and pollution 

of water, 133. 
breach of right of support, 140. 
of trespass, 143. 
for breaches of public duty, 

154- 
in action under statute creating 

right, 1 79. 
in fraud, 270. 
reason for different rules in fraud 
and slander, 271. 



Damage : (eonHnued,) 

in malicious prosecutioQ, 286. 
in defieanation, 304, 
in slander, 30B. 
general principles of, 308. 
application of rule of temporal 

damage, 309. 
application of rule of remoteness, 
309. 
in libel, 313. 

reasons for, 313. 
in slander of title, 376. 
reason of presumption explained, 

135- 
example from slander, 136. 

cannot be rebutted, 137. 
recent examples of, 138. 
*< actual damage," meaning of, 13 1, 1 35 . 
effect of finding of jury that no actual 

damage suffered, 139. 
application of maxim de minimU non 

curat lex, 139. 
iemporcd damage, 
damage suffered must have a finan- 
cial equivalent, 144, 307, 309. 
loss of oontortium vicinorwa insuf- 
ficient, 144. 
nor loss of chance of advantage, 14s. 
probable damage to property may be 
prevented although neighbour in- 
jured, 119. 
Special Damage : tee Damages. 
to tbe individual from breach of 

public duty, 153. 
general principles of presumption 

apply to, 154. 
public duties examined, 154: see 

PuBuo Duties. 
example from case of voter, 15 7. 
action for nominal damages taken 
away, 155. 
but only where indictment will 
lie, 158. 
right must be vested in entire com- 
munity, 158. 
distinction between privatum and 

commune noeum/entum^ 158. 
obstructions to highway, 159. 
examination necessary if high- 
way really exists, 159. 
examples of peculiar injuries 
from, 56, 159. 
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I>aiiiage: (conHmied.) 

obfltmotunis to navigable liTen, 

i6o. 
nnicanoes from noxious vaponxa 
or smeilfl, i6a 
general principIeB, i6i. 
tflohnical special damage may 

be laid, i6i. 
rales as to abating noisanoe, 
i6i. 
in slander of title, nature of, 377. 
BncominBS or Damaoi : 
general rale that eaun proxima 
to be discovered, 163. 
rale in contract, 163. 
rale in tort, 164. 
general examples : sqnib case, 1 64, 
links of chain must spring anto- 
matically from one another, 165. 
if new impelling agency, original 
aotor not liable, 165. 
unless he knew of or ought to 

have foreseen it, 166. 
examples, 166. 
rale if new agency is human being, 
z68. 
examples, 168. 
reason of liability, 169. 
these two rules are practically the 

same, 169. 
loyal act cannot become illoyal 

act, 170. 
act of new human agent may be a 
tort, 170. 
old rule where toit or breach of 

contract committed, 170. 
new rale, 171. 
plaintiff may be a trespasser some- 
times, 170. 
defendant liable for hidden mis- 
chief unless waraing given, 
172. 
rule in dander, 171. 
no liability where act is plainttiTs, 

17a. 
unless it be justifiable, 173. 
suit brought against wrong per- 
son not justified, therefore 
costs of it not recoverable, t 7 3 . 
loss of business arising ftrom ob- 

structioDs, 173. 
authorized obstructions, 174. 



Damage: (oonHnmei.) 

criterion of right to 

tion, 174. 
no right to compensation foir I 

of business, 174. 
general principles of right to 
compensation, 175. 
unauthorized obstructions, 173. 
enquiry in cases of trespass and 
damage by mittn^kla mtmmetir 
naiurm, loa 
connection between remotenesa and 
liability for unintentional in- 
juries, 209. 
connection between remoteness and 

contributory negligence^ 345. 
rale of, to be applied in actions of 

seduction per guoci, 360. 
to be applied in actions for inter- 
ference with contractual 
rights, 364, 368. 
test as to necessity of actual 
malice in such actions, 366 
Damages: 

DfiUquidaUd: rale as to death 
during progress of action, 38. 
action for, will not lie against 

executor, 37. 
receipt in full of all demands, 

demands for, not provable in 
bankruptcy, 37. 
LiquidaUd: receipt of less sum no 
discharge, 34. 
provable in bankraptcy, 37. 
recovered by married woman beoome 

her separate property, 39. 
rales as to assessing, against joint 

tortfeasors, 47, 49. 
awarded as compensation or punish- 
ment, 124. 
importence of principle of compensa- 
tion, 124. 
other principles of, 124. 
measure of, in trespass to and con- 
version of personalty, 345. 
in action by master for sedno- 
^on per quod, 358. 
NoMiHAL Damaoxb : 
definition of, 125. 
for violation of right, examination 
of rule, 125, X28, 140. 
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Dainages: (eontinued.) 

oases brought to establiah a right 

do not differ from others, 141. 
given where presumption of dam- 
age ezists, 126: see Damage. 
Trhere tangible loss has been suf- 
fered, 126. 
where intangible loss, 127. 
in sheriff cases, 129 : M0 Shebiff. 

examples, 14T. 
damage must be temporal, 144. 
represents actual loss, or estimate 

of value of right, 146. 
law abhors multiplicity of suits 
for, 155. 
e.g. rule in interpleader, 156. 
Substantial Damages : 
actual loss may be recoyered, 145. 
same act may be productive of dif- 
ferent consequences to different 
people, 146. 
power of court to reduce, 147. 
difference between substantial and 

special damages, 147. 
future loss included in, 147. 
rule as to continuing nuisances, 

148. 
law does not abhor multiplicity of 
suits for, 155. 
YiirDionvE Damages : 
given as punishment of defendant 
for malice, 149, 274. 
examples, 149. 
Special Damages : 
term used in two senses, 150. 
technical special damages, 150. 
rules of pleading, 150. 
cannot be recovered unless 

claimed, 15 t. 
distinctness of allegation, 151. 
where special damage the gist of 
the action, 152. 
enquiry whether technical rules 

apply, 152. 
example from slander, 152, 3x0. 
Special damage to the individual 
from breach of public duty, 15 3 : 
see Damage. 
Damnxun: sm Damage, 
definition of, 10. 

cwn %f\furid necessary for a tort, ir, 
123. 



Dangerona Instruments : 
putting on property, liability fbr, 
234. 
Dangerous Things : 
ways in which injuries arise from, 
107. 
independently of escape, 107. 
in consequence of escape, 107. 
accumulation of water, 109, no. 
use of land may be ordinary or ex- 
traordinary, 109. 
analogy between keeping dangerous 
things and keeping animals con- 
sidered, III. 
dangerous things are kept at a man's 

peril. III. 
dimiage resulting from natural use of 
land, 112. 
from natural flow of water, 112. 
from ordinary mining operations, 

113. 
where natural course altered by 

vis major or act of Gkxl, 113. 
demise of houses, the natural state 
is the state at the time of demise, 
114 
yew-tree clippings falling on neigh- 
bour's land, 114. 
cattle straying through broken 
fences and eating poisonous 
things, 116. 
damage resulting firom non-natural 
use of land, 117. 
escape of unusual accumulations, 

117. 
case of neighbouring weU-owneis, 

117. 
unnatural in addition to natural 
accumulation, 118. 
probable damage may be prevented 
even to aneighbour'sdetriment.i 19. 
natural flow of water may be de- 
tained, 120. 
statutory accumulations, 120. 
res ipsa hquitwr applies, 121. 
accumulation of fire in engine, 121. 
by water, gas, and canal companies, 

I2T. 

Death: 

explanation of maxim adio •personalis 

moritur cum persond, 19. 
early common law principles, 19. 
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Death: (fiontinuedJ) 
statatory xnodifioations, 19. 
injiuiefi to realty, 20. 
Lord Campbell's Act, 30. 
of party injured, 31. 
distinotion between torts and oon- 
traot examined, 21. 
general rule, 35. 
contracts for personal skiU, 21. 
distinotion between actions under 
Lord Campbell's Act and thoee 
for loss to Uie estate, 22. 
examination of contract cases, 23. 
of cases founded on implied pro- 
mises, 23. 
of oases of pore torts, 24. 
of tortfeasorf 25. 
causes of action which survive 

against executor, 25. 
estate must have benefited, 26. 

case of indirect benefit, 26. 
application of rule of waiver, 27. 
common law rules not extended by 
equity, 28. 
general rule in both cases, 28. 
daring progress of action, same rules 

apply, 28. 
connection between rules of waiver 

and death, 36. 
of husband, representation of autho- 
rity by wife afterwards, 263. 
Deceit : tee Fraud. 
action for, survives to executor, 24. 
action for, against director does not 

survive against executor, 28. 
action may pass to trustee in bank- 
ruptcy, 38. 
action will lie against principal for 

fraud of his agent, 66. 
rule as to scienter in warranty, 266. 
difference between action for, and 
action on contract, 267. 
Defkmation : we label. Blander, 
actionable and non-actionable words, 

304. 
oases inwhioh damage presumed, 305. 
justification, 315. 
truth, 315. 

to be fully proved, 316. 
privilege, 316. 
Judicial, 316. 
judges, 316. 



Defiunation: (eoniinued.) 
advocates, 316. 
witnesses, 317. 
Parliamentary and others, 317. 
of special relations, 317. 

absolute and qaalified, 3x8. 
malice rebuts privilege, 318. 
necessity for the privilege, 318. 
connection between slander and 
£Eilse representation, 319. 
tests of malice and fraud are the 

same, 32a 
reckless statements, 321. 
malioe proved fitom mode of pub- 
lication, 321. 
occasions which create the privi- 
lege, 322, 328. 
business communications, 322. 
privilege may continue for aome 

time, 323. 
voluntary statements, 323. 
personal interest of speaker, 

333. 
danger to subject-ukatter, 333. 

test of prudent man, 3 34. 
communications betweoi (amily 
oonDections,324. 
moral duty, 325. 
discharge of public or private duty* 

326. 
servants' characters, 327. 
communications made under eense 

of general pubUc duty, 327. 
repetition, no justification for, 338. 
rule as to privilege extended to 
slander of titie, 380. 
Defendant : 
rules when abroad, 17. 
burden of proof on, of reasonable and 
probable cause in false imprison- 
ment, 302. 
Demand and BefUsal : 
in conversion, limiting period nms 

from, 34* 
is evidence of conversion, 349. 
unless bond fide doubt as to title 
349. 



of property, liability of new owner £6r 

servants taken over, 84. 
the natural state of land is that at 

the time of demise, 114. 
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Demiee: (continued,) 
liability of landlord or tenant: iee 
Landlobd and Tenant. 
Demiirrer: 
in action for tort, which is also a 
crime, 4. 
Destruction : 
of goods amonnts to conyersion, 347* 
of common property, neceeaary for 
oonyersion between co-tenants, 355. 
Detinue : 
action of, is in tort, 9. 
for conversion, 342. 
action surriyes to ezecntor, 24. 
limitation of action for, 29. 
example, 33. 
Devisee: 
action by, under Statnte of Wills, 

179. 
Director: 

personal liability for fraud, 46. 
liability for false statements in report, 
extent of, 265. 
Discharge of Torts : Me Accord 
and Satisfaction, Bank- 
ruptcy, Death, liiiuitations, 
ICarriage, Waiver. 
Discretion : 
authorized exerdse of, by servant, 
liability of master for, 59. 
Disease: 

imputation of, 306 : see Slandsb. 
Disherison: 
action for words tending to, 308 : eee 
Slandeb. 
Distraint : see Cattle. 
Dog: 
no liability for trespass by, 99. 
unless aeienter of particular mis- 
chief done, 100. 
bites by, 105. 
rule as to first bite, 105 
what amount of knowledge consti- 
tutes setenier, 105. 
warning to people not sufficient 

defence, 106. 
what amount of notice constitutes 
knowledge, 106. 
notice given to others than 

master, 106. 
general rule as to notice, 106. 
action for pursuing sheep, 214. 



Drama: 

infringsment of performing right, 

197- 
Drunkard: 

liability for torts, 216. 

Duties : 

outline of legal, 5. 

examined, 10. 
correlative to rights in rem^ 5. 
correlative to rights inpereonam, 6. 
relative, or private, 7. 
absolute or public, 7, 14. 
of "all to aU," 154. 
of "one to all," 156. 
under statute, nature of, 193. 
statutory, breach of: see Statutobt 

Duties. 
of a judicial officer, 187. 
of ministerial officers, 188. 
of a clerk under Ck>urt rules, 188. 
neglect of: tee Nbqliqbnob. 
towards volunteets, 233. 
towards licensees, 235. 
towards people invited, 238. 
of plaintiff towards defendant in 

rules of contributory negligence, 

246. 
forms of^ as to q)eaking the truth, 

235. 
nature of, in answering questions, 

259- 
non-performance of, not excused when 

delegated to contractor, 93. 

Duties in rem: 

explained, 7, 14, 

imposed by statute, 14. 



R 

Easement : 
" in gross," explanation of term, 371. 
action for disturbance of, 371. 
Encroachment : 
on alveus of stream, damage in action 
for, 138. 
Estate: 
damage to, must be shewn by execu- 
tor, 25, 138. 
profit to, must be shewn in action 

against executor, 26. 
case of indirect benefit, 26. 
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Estoppel: 

by reoeipt of sum for unliquidated 

damagM, 34. 
by judgment against one of Beretal 

joint tortfeaaon, 50. 
by judgment, in action for maUoious 

abuse of prooea, 388. 
principle of, in oonyenion, 354* 
Exoavatioxui : #00 IiaoiGU High- 

"^ay. 
Execution : #00 Sheriff, 
stay of, in action for tort which is 
also a crime, 5. 
Executor : 
actions by, for trespasses to testator, 

19. 
presumption of damage in, 34, 138. 

of executor, actions by, 1 9. 

statutes relating to, explained, 30. 

actions by, for injuries to testator's 
realty, ao. 

actions by, under Lord Campbell's 
Act, 20. 

some actions of contract do not sur- 
vive to, 25. 

some actions of tort do survive to, 24. 
general rule, 25. 

causes of action which survive against, 

causes of action which do not survive 
against, 25. 
general rule, estate most have de- 
rived benefit, 26. 
indirect benefit insufficient, 26. 
rules as to trustees in bankruptcy 
the same as those as to executors, 
38. 
de 9on tort, action against agent of, 

75- 

P. 

False Imprisonment : 
limitation in action for, 29, 33. 
by servant, liability of master for, 53. 
by servant of railway company, 5 9. 
definition of, 297. 

amount of restraint necessary, 297. 
submission to la?rful authority, 298. 
absolute limits must be set, 398. 

partial restraint insufficient, 299. 
difference between imprisonment and 

obstruction, 399. 



False Imprisonment : (oonlmtcedL) 

jUMtifioaJtiim^ 300. 

aireat with warrant, 300. 
arrest without warrant, 301. 
must be during affiray, 3or. 
misdemeanor, 301. 
felonies, 302. 
arrest by constable, 303. 
arrest by private person, 302. 
reasonable and probable cause, 303. 
burden of proof on defendant, 302. 
existence of, question of law for 
judge, 303. 
may be a violation of right to persoa 
or reputation, 304. 
False Bepresentation : see Fraud. 
of authority, 263. 
does not continue for ever, 265. 
non-disclosure of material facts 

amounts to, in certain cases, 269. 
connection between, and slander, 319. 
Father : 
service due to, will support action for 

seduction per quod^ 35 7. 
right to service revives on dau^ter^s 

leaving master, 359. 
no action where he resides in 
daughter's house, 360. 
Felony: 
cause of action arising oat of^ 4. 
arrest for, without warrant, 302. 
Fence: 
land adjoining highway, neglect to : 

trespasses by animals, 97, 213. 
plaintiffs neglect to repair, cannot 
recover for damage to bis animals 
who have got through, loi. 
out of repair, cattle straying and 

eating poisonous leaves, 116. 
example of remoteness of damage, 
166. 
other examples, 167. 
duty on railway companies to fence, 
183, 226. 
is towards neighbouring land- 
owners only, X83. 
and towards each individually, 18 3. 
rule extended to highways, 184. 
identification of servant with com- 
pany, 253. 
duty to fence on millowners, 193, 
348. 
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Finder: 

action of oonyeraion by, 34a. 

oonyersion by, 350. 
Fire: 

statutory aoonmxilations of, lai. 
example of liability for, 167. 
Fit: 

liability for injnry committed during, 
216. 
Forbearances : 

oorrelatiye to rights in rem, 5. 
Foreign Ck>nntr7 : 

jnriBdiction over torts committed in, 

15. 
rules as to torts committed in, 15, 16. 

rules when defendant is in, 17. 

practice when plaintiff is in, 17. 

English Statutes of Limitation apply 

to torts committed in, 39. 
Foreign Judgment : 

in action of tort, action on, 29. 
Foreign Iiaw : 
act must be tort by, for action to lie 

in England, 15. 
effect of foreign Act of Indemnity, 16. 
effect of foreign rule that prosecution 

must precede action for tort, 17. 
proof of, as one of the facts in the 

action, 18. 
Statutes of Limitation, 39. 
Foreigners : 
jurisdiction over, in respect of torts, 

17. 
Fraud: 
liability of executor of partner, 28. 
effect of obtaining receipt in fall of 

all demands by, 34. 
infant not liable for, in inducing con- 
tract, 43. 
liability of corporation for, 46 

in cases of contract, 46. 
liability of principal for agent^s, 63. 

general rule, 64, 69. 

rule limiting it to benefit received, 
65, 68. 

action for deceit will lie, 66. 

case of non-liability where no 
benefit, 67. 

enquiry whether act within autho- 
rity, 67. 

rule irrespective of benefit, 68, 69. 
of partner, liability of firm, 68. 



Fraud: (eontinwd,) 

rules are independent of benefit, 
69. 
is a wilful act, 65. 

and rules correspond, 69. 
of servant ; when unconscious, master 
not liable for, 70. 
unless he himself is fraudulent, 70. 
various objects of, 254. 
various remedies for, 254. 

in contract, 254. 
general forms of duty or right, in 

speaking to others, 255. 
liability for words spoken without 
reference to other people, or with 
intention of inducing another to 
act on his own behalf, 25 5. 
simple case of non-liability, 255. 
simple case of liability, 255. 
advertisements to the public, 256. 
case of advertisements to a class of 

the public, 256. 
application of test of prudent man, 

257. 
statement made with intention that 

it should be circulated, 258. 
ingredients of fraud, 258. 

benefit to speaker immaterial, 258. 

liability for obtaining credit for a 

third person, 259. 

collusion with him immaterial, 

259. 

nature of duty in answering question, 

259. 
knowledge of falsity essential, 259. 
no liability for expression of opinion, 
259. 
person damnified may be person 

spoken of, 260 : tee Slandeb. 
if there is knowledge there is fraud, 

260. 
enquiry as to state between know- 
ledge and opinion. 260. 
absence of beUef in truth ia fraud, 261. 
duty to speak only what is believed, 
261. 
query, must speaker warrant truth, 

261. 
reckless statements, 262. 
liable where facts peculiarly within 

speaker's knowledge, 262. 
e.g. representation of authority, 263. 
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Fraud: (oontinuecL) 

intention that plaintiff abonld act, 
263. 
tested by conduct of prndent man, 

363. 
jokes, 363. 
no liability to pezsons not apoken to, 

364- 
unlees dixeot communication to 
them, 364, 
zepreeentation does not continue for 

ever, 365. 
truth to be tested by credit at time 

of speaking, 365. 
application of Lord Tenterden's Act, 

365. 
difference between representation and 
warranty, 366. 
teiBnier to be alleged in warranty, 
366. 
other remedies where contract in- 
duced with speaker, 366. 
knowledge of fraud disappears, 367. 
legal and moral fraud not distin- 
guished, 368. 
standard of morality is practically 
adopted by law, 369. 
** puffing" allowed, 369. 
non-disclosure of material facts, must 

make what is said false, 369. 
damage must be shewn, 370. 

different rule in slander, 371. 
on servant, action by master for, per 

guodj zs7f 363. 
in person who grants leare to use a 

thing, 337. 
representation made on contract to 

a£fect third party, 330: see Goir- 

TSAOT. 

test of, resembles test of malice, 330. 
Future Iioss : 
to be calculated in damages, 147. 

a. 

Gas: 

statutory accumulations of, 133. 
Grant: 
incorporeal inheritances affecting 

land lie in, 335. 
difference between license and, 335. 
interference with right under, 370. 



Grant: (oonHnued.) 
by riparian owner, effect of, 374. 
remedy for damage to grantee, 374, 



H. 



meaning of, 307. 

not recognised independently of neg- 
ligence, 308. 
High Seas: 

torts committed on, 17. 
Highway : 

neglect to fence land adjoining, liabi- 
lity for consequential trespasses by 
animals, 97. 

obstruction of; no action for nominal 
damages, 15 9. 
but must be highway in fact, 159. 

peculiar injuries arising imm, 159. 
less direct journey, 159. 
less frequent journeys, 160. 
i^ passage of light and air, 160. 
depreciation in value of house, 160. 
case of ** nursing" an omnibui^ 56. 

duty on railway companies to fence, 

184. 

neglect to repair under Towns Im- 
provement Act, 190. 

action against surveyor of^ 190. 

driving unmanageable horses on, 3 x i. 

diversion of old, accident ftom, 336. 

excavations near, liability for aoci« 
dents from, 335. 
where plaintiff a trespasser, 33$. 

impassable, trespass on adjoining 
land, 331. 



liability for kick while straying, 330. 
HoBpitality : 
loss of; action for, maintainable, 14s - 
no action where abduction of wife 
amounts to, 353. 
Human Beixig : 
where new impelling agent: rule of 
remoteness of damage, 168, 170: 
S00 Damage — ^Remoteness of Da- 
mage. 
Husband: 
liable for wife's ante-nuptial torts to 
the extent of property received finom 
her, 39. 
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Husband: (pontinued.) 
liability for wife's post^nptial torts, 

44,45. 
may be joint tortfeasor with wife, 45 . 

may be liable as principal, 45. 



Identifloation : 
general meaning of mle, 35 1. 
e.g. passengers with drlTers, 351. 

child with protector, 35 1. 
conflicting decisions, 353. 
Immorality : 

charge 0^ 307 : see Slahdkb. 
Implied Contraots : 
their position in outline of rights and 

duties, 6. 
application of role of wairer of torts 

to,34- 
effect of suing on, in bankruptcy, 3 7. 

Imprisonment : 000 False Im- 
prisonment, 
as punishment not necessarily scan- 
dalous, 306 : fM Slandbb. 
ImputabiUty : ms Identiflcation. 
In looo parentis : 
. person standing, may bring action for 

seduction per quod, 359. 
Inanimate Objects : 

trespass by : «ee Dahosboub THmas. 
Indemnity : 
between joint tortfeasors, 50. 
by contractor, no defence in action 
against principal, 95. 
Indictable offence : 
imputation of, 305 : $ee Slandkb. 
before bystanders, 311. 
Indictment : 
unless it lies for breach of duty, 
action for nominal damages not 
taken away, 158. 
remedy for breach of statutory duty, 
187. 
Inevitable Accident: see Invol- 
untary Acts. 
InfiBuit: 
limitation in actions by, 30. 
is liable for torts unless tho action is 

really based on contract, 43. 
not liable for conversion if he accepts 
goods under a contract, 43. 



Inftmt: (joaUinued.) 
not liable for fraud in inducing con- 
tract, 43. 
liable in contract if action is in sub- 
stance in tort, 43. 
identification with protector, 353. 
justification of assault by parent on, 
396. 
Informer : 
penalty to : tee Pinaltt, Btatutobt 
Dttfieb. 
Ix^unction : 
to compel performance of statutory 
duty, 186. 
when refused, 186. 
Ix^uria: 
definition of, i t. 
and damnum essential for a tort, it, 

"3. 
Ii^uries: 
of injuries in general, 389. 

to the person. 390 : «e0 Pebson. 

to the reputation : «m Befutatton 

to property : iee Pbofebtt. 
Intention : 
of consequences immaterial, 307, 309. 
to commit act material, 307. 
that plaintiff should act on false 

statement, 363. 
how essentia] in assault, 393. 
in interference with contractual 

rights, 366. 
Interpleader : 
rule in, as to recovery of small 

damages, 156. 
Invitation : 
duty towards person invited, to uso 

reasonable care, 338. 
people included in the class, 338. 
implied, if person enters on owner's 

business, 339. 
to alight, railway cases, 340: 000 

RAUiWATaL 

to use goods supplied to be used on 
supplier's premises, 347. 
principle laid down by Brett, M.B., 

343. 
general rule, 344. 

Involuntary Acts : see Drunkard, 
Fit, Iiunatio. 
no defence that injury is uninten- 
tional, 309. 
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Involuntary Acts: (eonUnued.) 
examples, 209. 

only consideration, was the act 
Yolnntary, 310. 
no liability for, 311. 
illustrations, 3ii. 
equivalent to ^inevitable aoddent," 

311. 

damage caused by things without 

owners, 312. 
certain aoddents owner oi property 

must put up with on account of its 

position, 313. 
involuntary omissions equivalent to 

negligence, 314. 
Ireland: 
jurisdiction over torts committed in, 

15. 

J. 

Joint TortfiMtBors : aee Ck>n8pi- 
raoy. 

joint and several liability of, 47, 

50. 

even if one more violent than an- 
other, 47. 

but not for malignant motives of 
one, 48. 

each liable for all the damages, 49. 
definition of^ 48. 

amplified, 74. 

in trespass, 48. 
case of partners, 48. 
where Ihey are not incorporated, pre- 

sumpticm of participation may be 

negatived, 49. 
no indemnity between, 50. 

except by agreement, 50. 
judgment against one, bars action 

against others, 50. 
release of one releases all, 5 1. 
distinction between several, and joint 

tortfeasors, 5 1. 
master and servant, and principal 

and agent are, 74. 
two cannot be separately liable for 

same act unless jointly liable also, 

81. 
in identification, 152, 
Joke: 
liability for statement made in, 363. 



Judge: 
often declares conduct of pmdeni 

man, 330. 
functions of, in novel cases of negli- 
gence, 335. 
in malicious prosecution, 377, 

380, 383. 
in false imprisonment, jt^. 
in libel, 314. 
privilege of^ in defamation, 316. 
Judgment: 
effect o( against one joint tortfeasor, 

50. - 
for nuisance does not justify its con* 
tinuance, 338. 
Judgment Creditor : 
effect of intermeddling with sheriff*8 
execution by, 73. 
Jarisdiotlon : 
over torts coounitted out of England, 

over tortfeasors resident abroad, 17. 
over torts committed on the high 
seas, 17. 
Jury: 
functions of, in novel cases of negli* 
gence, 335. 
in malicious proseention, 377. 
in fidse imprisonment, 303. 
in libel, 314. 
as to continuance of privi- 
lege, 333. 
JuaTertil, 334: 

must clearly appear, 344. 
Justioe of the Peace : 

limitation in action against, 30. 
JuBtifLoation : 
in assault, 394. 
false imprisonment, 300. 
defiunation, 315. 
truth, 315. 
privilege, 316. 
trespass, 331. 



Knowledge: 

what amounts to adenier, 105. 

of falsity in fraud, 356, 359. 

if there is knowledge there is frnnd, 

360. 
rule in actions on contract, 367. 
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Knowledge: (conUnued.) 
of falsity, in defamation, 320. 
of flervice, important in actions for 

seduction of servants, per quod, 

361. 365. 



Iiand : tee Beal Property. 

subsidence of, limitations in actions 
of, 32, 140. 
second subsidence, 32. 

liability for torts in connection with 
use of, 109. 
from natural use, 113. 
from non-natural use, T17. 

probable damage to, may be pre- 
vented, though neighbour injured, 
119. 

right of lateral support, 139, 140. 

difference between continuing and 
successive subsidences as to da- 
mages, 147- 

trespass on, 329 : $ee Trespass. 

incorporeal inheritances affecting, lie 
in grant. 335. 

covenants which do not run with, not 
assignable, 369. 

hindering sale of, 376 : see Slandeb 
ofTitlb. 
Iiandlord and Tenant : 

landlord liable for negligence of his 
own workmen, 84. 

person in possession primd facie 
liable, 85. 

landlord liable for continuing nui- 
sance, 85. 

landlord liable where he demises 
ruinous premises, 85. 

landlord liable where he covenants 
to repair, 85. 

general rules as to liability of land- 
lord or tenant, 86. 

landlord not liable for nuisance 
created by tenant, 88. 
unless authorized or contemplated 
by him, 88. 
Iiandowners: 

torts by neighbouring, a, 13. 

duty to fence to?raids, by railway 
company, 183. 



Iiaw: 

province of, i. 
Iiease : see Covenant. 
Iieave and Iiioense : 
grant of, does not impose extraordi- 
nary duty to take care, 236. 
except to warn as to known 
dangers, 237. 
justification of, in assault, 296. 

unlawful games, 296. 
entry on land without, is trespass, 329 
justification of, in trespass, 334* 
revocation of, 3 34* 
definition of, 335. 
general rules as to, 336. 
contract immaterial, 336. 
Iiex fori : 
effect of foreign rule as to prosecuting 

before bringing civil action, 1 7. 
Statutes of Limitation are part of, 29. 
Ubel: 
action for, does not pass to trustee in 

bankruptcy, 38. 
damages recovered by bankrupt do 

not pass to trustee, 38. 
successive, not a joint tort, 51. 
on a servant, action by roaster, 152. 
presumption of damage in, 313. 
definitions, 314. 

functions of judge and jury, 3 14- 
innuendo to be reasonable, 315- 
justification : see DwAMATioif , Justi- 
fication. 
IiieenBee: 
duty towards, 235. 

not to injure wilfully, 237. 
using a way must take it as he finds 
it, 236. 
must be cautioned against known 
dangers, 237. 
action of trespass by, 34^* 
interference with rights of, 368. 
example, with right to let boats 
for hire on river, 369. 
rights of licennees among themselves, 

370- 
analogy with case as to covenants 

running with the land examined, 

371. 
disturbance of easement in gross, 371. 

„ ecksement appurtenant, 

372. 

2 D 
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Iiien: 

difliinoiioD between pledge and, 3$ 3. 
malicious assertion of, 367. 
Limitation, Statutes of: 
effect of, on cause of action, 39. 
rules in actions for torts, 29. 

special cases, 30. 
time runs from happening of da- 
mages, 30. 
or from act when law presumes 

damage, 31. 
example from slander, 31. 
example from subsidence of land, 

31, 140. 
case of second subsidence, 31. 
continuing cause of action, 33. 
e.g,, false imprisonment, 3 3. 
example from detinue, 33. 
when cause of action barred, action 
can under certain conditions be 
brought abroad, 39. 
recognition of judgment, 39. 
Iiunatioa: 
limitation in actions by, 30. 
liability for torts, 215. 



Machinery: 

duty to fence : see Fbnob. 
Malice: 
corporation liable for, 45. 
liability of joint tortfeasors for malice 

of one, 48. 
malicious interference with trade, 5 3. 
of servant, master not liable for 

generally, 55. 
of servant rule the same as for 

fraud, 69. 
punished by heavy damages, 149. 
** in law " and «* in fact," distinction 

between, 373. 
malice in law : 

definition of, 273. 

elements common to all torts, 373. 
malice in fact : 

legal recognition of, 373. 

in vindictive damages, 374. 

in some cases the gist of the action, 

374: SMMALIOIOnsPnOSBCUTION. 

no remedy for rightful act done 
with malice, 375. 



Malice: (continued.) 
to be shewn in action against minia- 

terial officers, 187. 
its position in the law of de&ma- 
tion, 317. 
rebuts privilege, 318. 
test of, resembles test of fraud, 3 30. 
proof of, in de&mation, 320. 
proved from method of publicatloD, 

331. 
whether necessary in action for int^- 
ference with contractual rights, 

365. 
tested by rule of remoteness, 366. 
in slander of title, 3 78. 
same rule as in de^Eumation, 379. 
Malicious Abuse of Process : 
meaning of term, 387. 
absence of reasonable and probable 

cause, 387. 
immaterial whether process is deter- 
mined, 387. 
after judgment plaintiff cannot deny 
its accuracy, 388. 
Malicious Prosecution : 
enquiry why malice in fact esseatiskl, 

274. 
plaintiff must have been acquitted, 

275. 
reason of rule, 37s. 

prosecution must have been under- 
taken without reasonable and 
probable cause, 376. 
a question of law, 377. 
what this question really is, 379, 

380. 
on fiskcts found by jury, 377. 
general enquiry into rule, 377. 
where counsel's opinion has been 
taken, 381. 
must be acted on bondfidej 28r. 
prosecutor must have believed in 
case, 381. 

also in reasonable cause, 38a. 
malice in fact must be shewn, 283. 

i.e.y indirect motive, 383. 
plaintiff must prove all facts, includ- 
ing all subordinate fieusts, 384. 
burden of proof after primd facte 

case, 384. 
what amounts to primd faeie case, 
385. 
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MalioiouB FroBecution : (contd,) 
acquittal for want of prosecntioiz 

insnfflcient, 385. 
damage not presumed, 286. 
MaJiciouflly setting the Iiaw in 
motion : 
indndee every form of prooeaa, 387. 
except civil sciit, 387. 
e.g., bankruptcy or winding-up 
petitions, 387. 
Manager : tee Bank Manager, 
not liable for torts of servants selected 
by him for a mutual principal^ 77, 
93 
Mandamus: 
to compel performance of statutory 
duty, 186. 
when refused, t86. 
Marriage: 
effect of, on torts, 39. 
of tortfeasor, 39. 
of party injured, 39. 
Married Woman : 
limitations in actions by, 30. 
liable for ante-nuptial torts to the 
extent of her separate property, 

39. 
may sue for torts, damages becoming 

separate property, 39. 
liable for torts as a feme sole to the 

extent of her separate property, 

44. 
may be joint tortfeasor with husband, 

45- 
may be agent for husband, 45. 

representation of authority from hus- 
band : liability for, if he is dead at 
the time, 363. 
assault by, in defeuce of husband 

justified, 396. 
abduction of, 361 : tee Abduotion. 
Master and Servant: see Prin- 
cipal and Agent, Servant, 
general principles of master^s lia- 
bility for servant's acts, 53. 
relation must exist strictly, 53. 
avthorUy to do specific aet^ 54. 
liable for execution of order with 

undue violence, 54. 
liable, notwithstanding restriction, 

if dlflScult to obey, S4y SB. 
liable for negligent execution, 54< 



Master and Servant : (eoniinued.) 
liable for act done under his 

control, 54* 
not liable for direct acts of malicPi 

55. 
liable for acts done for his benefit, 

56. 

not liable where servant borrows 

his property, 57. 

case of cabdriver and proprietor, 

57. 
avthority to do acts of a certain cUise, 

58. 
liable for exercise of discretion 

where authorized, S9 
not liable if master could not com- 
mit the act himself, S9* 
liability does not depend on pre- 
sence of authority to do the 
precise aet, 60 
may be liable although act is di- 
rectly contrary to instructions, 
6r. 
general atUhorityt or absence of ex- 
press authority, 6x. 
not liable where act outside scope 

of duty, 61. 
duty assumed to do certain acts for 

master's benefit, 63. 
liability depends on connection 

between work and the tort, 63. 
liability for fraud : see Fraud. 
servant must commit a tort, 70. 
but master may commit tort through 

the medium of the servant, 70. 
liability by ratification, ji : see Ra- 
tification. 
are joint tortfeasors, 74. 
action against one bars action 
against the other, example, 199. 
liability not taken away because work 

is paid by contract, 79. 
relation does not exist between prin- 
cipal and contractor where contract 
is compulsory, 78 
loan of servant, or temporary change 

of mastership ; liability, 83. 
action by master for seduction of 
servant, 1^6: see Seduction. 
Maxims: 
actio personalis moritur cum persond, 
19,36. 
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Ma-rtniB : (continued.) 
actus non facit reum nigi mens $U rea, 

109. 
eaveat emptor, 366. 
ct^fHS eH solum, ejus est usque fid 

ealumf 330. 
de minimis non eur<U lex, 139, 155. 
ex damno sine injurid non oritur actio, 

I, II, 123, 
nemo aUegans suam turpitudinem est 

audiendus, 4, 5. 
omnis ratthabUio retrotrahitur et 

mandato SBquiparatur, 71. 
qui facit per aliud facit per se, 166. 
qui facit per alium facit per m, 53. 
si home fait un loyal act, d:c^ 170. 
sic utere tuo ut alienum non Uedas, i, 2. 
transit in rem judicatam, 50. 
vbijus ibi remedium, i, 139. 
volenti non fit injuria, 335. 
MenB Bea : 
act and its oonneqaenoGs to be dis- 
tinguished, 206. 
intention of oonseqnenoee immaterial, 
207. 
intention to act material, 207. 
acts are involuntary, intentional, or 

negligent, 207. 
general division of subject, 209. 
liability for voluntary injuries, 254* 
Mesne FrofltB : 
when action for, will not lie against 
executor, 27. 
Military OfBtoers : 

reports to, privilege of, 317. 
Mill: 

duty to fence, 193. 
Mines: 
torts in connection with working of, 

109, 118. 
no obligation to restore surface, 113. 
Ministerial OfBloer : see Public 

Officer. 
Ministerial Servant : see Ser- 
vant, 
general rule as to non-liability of, 75, 

211. 
creation by statute, 76. 
Misdemeanor : 
breach of statutoiy duty, when a, 

190. 
arrest for, without warrant, 301. 



MoUitur manns imposnit : 

plea of, 394 : see Battery. 
Morality: 
rule of, in fraud, 268. 
in defamation, as to repetition of 

words, 312. 
in defamation, as to privileged eom- 
munications, 325. 



Necessity : 
justification o^ in trespass, 331: see 
Tbespass. 
Negligence : see Contribatory 
negligence. Identification* 
Prudent man* Bes ipsa lo- 
quitur, 
of servant, liability of master Ibr, 

54. 

of contractor's servant, liability of 
hirer for, 81. 

of landlord's servant, liability for, 84. 

of owner's seamen, liability of char- 
terer, 90. 

rule as to, in keeping dangetoos 
things, III. 

rules as to, in case of statutory accu- 
mulations, 121. 

diiferent meanings of the word, 207. 

distinguished £rom recklessness and 
heedlessness, 207. 

true meaning of, 307. 

legal negligence, 208. 
duty neglected may be positive or 

negative, 208. 
general definition of, 217. 
evidence of, means evidence of duty, 

217. 
use of, in contributory negli- 
gence, 246. 

standard of duty tested by prad^it 
man's conduct, 218. 

nature of the Court's enquiry, 220. 

cases where duty is clear, 221. 

where duty is not dear, jury must 
declare it, 225. 

person who has control of thing caus- 
ing accident presumed responsible; 
224. 

plaintiff fails where facts consistent 
with presence or absence of, 225, 
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Negligence: (continued.) 

diyenioQ of old footpath, 226. 

Bdentifio evidence reoeived to aasiat 
jury, 226. 

presumption of safety, where many 
people use the thing cauidug mis- 
chief, 227, 328. 

enquiry, could defendant have fore- 
seen the injury, 327. 
unprotected openings, 328. 

neglect of duties voluntary assumed 
by contract, 339 : 000 Contraot. 

neglect of duties to volunteers: see 

VOLXTNTEEB. 

neglect of duties to licensees: $ee 

Licensee. 
neglect of duties to people invited : 

tee Invitation. 
of plaintiff: see Gontbibutobt Neg- 
ligence. 
Newspaper : 
reports of public meetings in, privi- 
lege of; 3^7« 
Nominal Damages, 135 : tee Da- 
mages. 
Nonsxiit : 
in action for tort which is also a 
crime, 4. 
Nuisanoe: 
landbrd liable for continuing, 85, 87. 
landlord not liable for nuisance 
created by tenant, 88. 
unless contemplated or authorized 
by him, 88. 
owner liable for, when created by 

others not tenants, 95. 
continuing, second action for, 148. 
from noxious vapours or smells, 160, 

397- 
general principles as to injuries, 

161. 

must vary according to position, 

161. 

technical special damages may be 

laid, 161. 

abating, 163. 

expense of, when recoverable, 163. 

general rule as to, 163. 

forms of, 330. 

abatement of, 337. 

demolition of housed, 337. 

when occupied, 337. 



O. 

Obligation : 
correlative to right in penonam^ 6, 

13. 
when undertaken by mutual consent, 

6. 
Obstruction : 
by servant, liability of master for, 55. 
of right of way, damages for, 143. 
of landing stage, action for, 147. 
of highways : eee Highways. 
of navigable rivers : we Riveb. 
of way, liability for damage caused 

by removal of obstruction by third 

party, 169. 
loss of custom from, 56, 1 73 : m6 Gus- 

tomebs. 
difference between obstruction and 

imprisonment, 300. 
Omission : 

involuntary, is negligence, 314. 
Opinion : 
expression of, no liability for, 359. 
of counsel, effect of takmg, in mali- 
cious prosecution, 381. 

must be acted on bond fide, 384. 

P. 

Parish OfBtoem : 

joint liability of, for torts, 48. 
Parliament : 
privilege in proceedings of, in defa- 
mation, 3 1 7. 
Partners: 
liability of, as joint tortfeasors, 48. 
liability of firm for fraud of, 68. 
is independent of benefit received, 

69. 
Patent : 
action for infringement, 196. 
damages for infringement of, provable 

in bankruptcy, 37. 
infringement of by servant, liability 

of master for, 58. 
infringement independent of fraudu- 
lent intention, 3x0. 
Peculiar Injury: see Damage, 

Special Damage. 
Penalty: tee Statutory duties, 
breach of. 
for breach of dtatutury duty, 177. 
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Penalty: (continued,) 
of two kinds, to Giowu or common 
informer, 177. 
to party aggrieved, 178. 
always in lien of action, 196. 
▼arioufl forms of clause imposing, 1 78. 
statutes imposing none, 1 78. 

„ Grown or common informer's, 

X89. 
„ to party a^sgrieved, alone or 
with another, 196. 
Per quod oonaortiuin amiait : 

action for, 361. 
Per quod aervitlum amiait : 

action for, 356. 
Person: 
right to, one of the three fundamen- 
tal rights, zo. 
explained, 11. 
its component parts, 390. 
meaning of, in maxim actio peno' 

nalit moritur own penond^ 19. 
violations of right to, 290. 
assault and haitery, 290: tee Aa- 

8AULT, BaTTBBT. 

£EdsB imprisonment, 297 : me Fau» 
Impbisonmeht. 
Personal action : 

effect of death on, 19. 
Personalty : 
trespass to, 341. 
conversion o!^ 342. 

rule as to realty in slander of title 
applies to, 378. 
Pilot: 

no liability for acts of compulsory, 78. 
Pistol: 
presenting unloaded, when an assault, 
291. 
Plaintiff: 
rules when abroad, 17. 
rule of remoteness, where plaintiff 

a trespasser, 170, 172. 
cannot recover if act oompluued of is 
caused by himself, 172. 
unless his act is justifiable, 1 73. 
suit against wrong person not jus- 
tifiable, 173. 
must prove neglect of duty or fail, 

225. 
must be acquitted to bring action for 
malicious prosecution, 275. 



Plaintiff: (oonl^mied.) 
burden of proof on, in malicioiiB pio- 
secution, 284. 
after primA facie case, 284. 
if he can judge that threat will not 
be executed, no assault, 292. 
Pleading: 

rule of, as to qiecial damages, 150, 15 1 . 
Pledge: 
distinction between lien and, 353. 
by agent within Factor^ Acts, 353. 
''insuring the pawn,** 353. 



importance of, in trespass, 339. 

importance of, in conversion, 343. 
Presumption of Damage: see 

Damage, 
Principal and Agent : see Master 
and Servant. 

general features of liability of prin- 
cipal resembles those of liaUlity 
of master, 53, 63. 

special case arising from relation of 
principal and agent is liability for 
fraud, 63 : see Fraud. 

enquiry whether fraudulent act with- 
in authority, 67. 

principle of warranting agent, 68. 

liability is not tested by lisct that no 
authority given to conunit a fraud, 
64. 

liability by ratification, 71 : see Ran- 

nOATlON. 

Private Duties : 
explained, 7. 
created by statute, 181. 
Grown penalty for breach, 1 89, 1 93 . 
penalty to party aggrieved, 190. 
violation of^ 197. 
Privatum nooumentum, 158. 
Privilege: 
in defamation, 316 : see Dbfamation. 
absolute, 317. 
qualified, 318. 

occasions which create, 333. 
in slander of title, 380. 
Process : see ICalioious Abuae of 



Property: 
right to, one of the three fundamen- 
tal rights, ID. 
explained, 11. 
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Property: (e<mtinued.) 
definitioa of, 529. 
injuries to, 339. 

interference with general righta of 

property, 355. 

rights acquired by contract, 355. 

rights acquired by license, 356. 

statements affecting, rule as to, 312. 

relation back of title on recovery of, 

339. 
right to service is, 360. 

analogy between damage to con- 
tractual and to other property, 
363. 

in oovenantfl which are not assign- 
able, 370. 
Froseoutioii : see Malioious Fro- 
aeoution. 

for crimes to precede action for tort, 

4»5- 
effect of similar foreign rule, 17. 

Fro8i>eotUB: 

talae statements in, liability of com- 
pany for, 63. 

duty to set out certain contracts in, 
184. 

general rule as to statements in, 261. 

proper purpose of, 264. 
Prudent man, test of conduct : 

affords the standard of duty in neg- 
ligence, 218. 

extreme limit of the test, 318. 

judge's declarations as to conduct, 
220: see Bbs ipsa loquitub. 

in liability for sparks from engines, 
121. 

in acting on statements, 257. 

in acting on statements made in joke, 
263. 

in malicious prosecution, 278. 

in voluntary statements privilege as 
to, 324. 
Public Dutiee : 

explained, 7, 14, i54« 

rights correlative to, 154, 156. 

of -aU to all," 154. 

of "one to all," 156. 

created by statute, 184. 
common law rules as to special 

injury apply, 185, 190, 192. 
Crown penalty for broach, 1B9. 
breaches of, 198. 



Public Duties : (eontinued.) 
presumption of damage In, 154. 
communication made under a sense 

of; 326, 327. 
breach of: see Damaqe, Special 
Damage to the Individual. 
Public Nuisances : 

explained, 14. 
Public Officers: 
duties of, 14. 
breach of duty by, 187. 
judicial officers, 187. 
ministerial officers, 187. 
Punishment: 
principle o( in awarding damages, 
124, 148. 



Quasi-Contracts : 

their position in outline of rights and 

duties, 6. 
examples of, 14. 



Railway Companies : 

torts by, general principle as to acci- 
dents, 9, 233. 
liability of, for false imprisonments 
by servants, 59. 

where authorized to act under cer- 
tain circumstances, 59. 

where not authorized to act, 61. 

ratification, 73. 
liability for sparks from engines, 121. 
liability for delays and breaches of 

contract generally, 163. 
landowners' clauses in Act, 180. 
communication cords, 182. 
fencing cases, 182 : tee Fenoe. 
level crossing cases, 191. 

private railways, 191. 
cases illustrative of principle res ipsa 

loquitur 9 221. 
cases outside this principle, 227. 
accidents to passengers without 

tickets, 232. 
oases of invitation, 239. 
cases of not stopping trains at plat- 
form, 240. 

invitation to alight, 241. 
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Bailway Companies : (continued.) 
cases of oontribatory negligence, 246. 
level crossing cases, 346. 
Batifioation : 
liability of principal by, 71. 
act must be done on his behalf, 

ratification must be express and 

intentional, 73. 
principal must be capable of having 
given the original command, 73. 
distinction between ratification and 
case of agency, 73. 
Beal Property : 
when plaintiff possesses, and he is 
abroad, no security for costs re- 
quired, 17. 
old rule of liability for work done to, 

trespass to, 339 : see Tbbspass. 
rule as to, in slander of title applies 
to personalty, 378. 
Beasonable and Probable Cause: 
tee False Imprisonment, 
Malicious Prosecution. 
Beceipt : 
in full of all demands, not an abso- 
lute bar ; e.g., if obtained by fraud, 
34. 



meaning of, 307. 
in slander, 331. 
not recognised independently of ne- 
gligence, 308. 
rule ns to reckless statements, 263. 
where facts specially within 
speaker*s knowledge, 363. 
Belations: 
duties which arise out of special, 6, 

13. 

are in peraofiam, 13. 
of master and servant, or principal 
and agent, must be established 
for master or principal to be liable, 

53. 
privilege in defamation arising out 

of special, 3 1 7 : ^ea Defamation. 

Belative Duties : see Duties, Pri- 
vate Duties. 

Belease: 

of one joint tortfeasor releases all, 
51. 



Bemedy: 

for enforcing statutory duty given by 

statute must be adopted, 193, 196. 

Bemoteness of Damage, 134: aae 



Bent: 
action for, survives against executor, 

Bepetition : eee Slander. 
liability for, 3r3 
no privilege, 338. 
Beplevin : 
action for, survives to executor, 34. 
limitation of action for, 39. 
Beputation : #ee De&mation, 
Iiibel, Slander. 
right to, one of the three funda- 
mental rights, 10. 
explained, 11. 

destroyed on certain oocasionfl, 1 3. 
Bes ipsa loquitur : 
principle means certainty of prudent 

man's conduct, 331. 
general exposition of principle, 331. 
applies to fires from engine-sparks, 

131. 

example outside principle, 333. 

within principle, 333. 
presiunes responsibility in person in 
control, 334. 
when accident occurs in course of 
business, 334. 
Beversion : 
action for damage to, 133. 

rule of damages in, 133, 134. 
trespass to, 340. 
Bight of Way: 
action by grantee for interference 
with, 368, 373. 
Bights: 
outline of legal, 5. 

examined, 10. 
the three fundamental, their potation 
in the law of torts, 10. 
explained, 11. 
modification of, 13. 
to the person : see Pebsok. 
to reputation : see Reputatiok. 
to property : tee Pbopebtt. 
conflict of, in different persons, 11. 
result may be curtailment of one, 

13. 
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Rights : (continued.) 

resnlt may be destruction of one, 

13. 

two distinct eets of, 13, 125, 137, 132, 

140. 
▼iolation of, action for damages for, 

30. 
example of claim of imaginary, 123. 
action brought to establish, 141. 
vested in entire community, actions 
for nominal damages taken 
away, 155. 

bnt must be in entire community, 
158. 
statutory rights, breach of, 177: see 

Statutobt Bights. 
statutory rights acquired by third 

parties, 181. 
forms of, as to having the truth 

spoken, 255. 
between conflicting trespassers, 340. 
to service is property, 360. 
under contiact, interference with, 

355i 362. 
of licensees, interference with, 368. 
Bights in personam : 
their position in outline of rights 

and duties, 5. 
result of from conflict of rights, 12. 
created by statute, 177. 

where no penalty, 180. 

statutory contracts, 180. 
acquired by contract, right in rem 

flowing from, 356, 368. 
acquired by license, right in rem 

flowing from, 373. 
easements are, 3 72. 
Bights in rem : 
their position in outline of rights and 
duties, 5. 

examined, 10. 
duties correlative to, 154. 
created by statute, 177. 

where no penalty, 1 79. 

may be vested in a large class, 180. 

where penalties are given, 196. 
flowing from right in penonam under 

contract. 356, 368. 
flowing from right under license, 

373. 
Biparian Owners : 

rights of, 372 : $ee Wateb. 



Biver: 

obstruction of, 160. 
injury by having to go by circui- 
tous route, 160. 

8. 

BatisfiBkotion : eee Accord and 

Batisfaotion. 
Schoolmaster: 

justiflcation of assault by, 296. 
Scienter: 
of roving disposition of animals /0r« 

naturm immaterial, 99. 
of the particular mischief in the case 

of trespasses by dogs, xoo. 
of the particular mischief in animals, 

maTimetm natura, 100. 
the gist of the action for bites by 
animals /(BTVfiaittrx^ 103. 
of the particular animal, 103. 
of the class to which it belongs, 103 . 
of the particular mischief for injuries 
by animals mansuetm natur«, 
104. 
to be strictly proved, 104. 
the amount of knowledge necessary 
to constitute, in bites by dogs, 105. 
the amount of notice which consti- 
tutes knowledge, 106. 
where horses run away, 212. 
in torts committed by drunkards, 21 7. 
in warranty, 266. 
Scientific Evidence : 
received to determine prudent man's 
conduct, 226. 
Scope of Employment : $ee 

Master and Servant. 
Scotland : 
jurisdiction over torts committed in, 

15- 
Seaman: 

torts to : insufficient supply of medi- 
cines, 194. 
refusal to give certificate of dia- 
charge, 197. 
Secretary: 

fraud of, liability of principal, 63. 
Security for Costs : 

when plaintiff abroad, 17. 
Seduction : see Abduction, 
example of waiver in case of, 35. 
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SedtLOtion: (eontinued.) 
aotum for, by master, 356. 
baaed on loss of Benrioe, 356. 
aUegation of debauchery unneoea- 

aajfy. 35 7- 
serrioe due to &ther suffloient, 35 7. 

rule exteuded to fraud, 35 7. 
meaBure of damages, 358. 
who may bring action, 359. 
father's ri^t to senioe reviTea on 

leaving master, 359. 
rule of remoteness, 360. 
knowledge of serylce important, 361. 
Selection: 
of servant, test of master^s liability, 83. 
liability where choice delegated, 8 a. 
Belf-Defianoe: see Battery, Justifi- 
cation. 
Separate Estate: $ee Harried 

Woman. 
Servant : sse Master and Servant, 
Seduction, 
implied duty of, to protect master's 

property, 62. 
must commit tort for master to be 

liable, 70. 
liability of, 74. 
he is a joint tortfeasor with the 

master, 74. 
general application of rules as to 

joint tortfeasors, 74. 
e,g.y money tortiousiy received and 
paid over, 75. 
where expressly received to be 
paid over, 75. 
liability depends on his commission 

of a tort» 76.' 
not liable when bound to obey 

orders, 76. 
not liable where a mere conduit 

pipe, 76. 
not liable if employed in course of 
his trade, 77. 
cannot have two masters liable, 8i. 
loan of, liability of real master, 83. 
liability where he undertakes con- 
tract, 89. 
of contractor, liability for, 80, 89. 
amount of control necessary to shift 

liability, 89. 
power to dismisa insufficient test, 
90. 



Servant: (eonUnued.) 

notice to, of dog's dispoettiim, when 
notice to master, 106. 

action per (ptod terviUumamuUf 356. 
rule of special damages in, 15. 

right to service of^ is property, 360. 
rule of remoteness applies, 360. 

libel on servant |wr ^uod, not main- 
tainable, 361. 

enquiry whether tort to, neoesaary to 
support action, 363. 

accident to^ on master's premises, 
344. 
ccHnmon employment, definition of, 

345. 
common master essential, 24s- 

identification of, with master, 35 3. 
assault by, in defence of master justi- 
fied, 396. 
characters of; privilege in giving, 

3a7- 
in charge of goods may not bring ac- 
tion for conversion, 343. 
of person who has control of goods, 
no oonveiBioii by, 350* 
Shares: 
refusal to register transfer, 182. 
action by transferee, 183. 
action by transferor, 183. 
Sheriff: aee Interpleader, 
some actions against, survive to exe- 
cutor, 34. 
ratification of execution by, 93. 
damages for breach of duty by, 1 29. 
delay of suit jraffideut to support 

action, 139. 
no damage if bankruptcy before 

seizure, 130. 
actual damage must be proved, 
130, 134)136. 
meaning of this rule, 131. 
general principle of oases ex- 
amined, 131. 
entire loss may be recovered, 147. 
sale by, estoppel against real owner, 

354. 
Slander : 

limitation in action for, 30. 
illustration from, as to time from which 

limiting period begins to run, 31. 
illustration from, as to presumption 

of damage, 126, 136. 
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Slander: (continued.) 
rule of temporal damage applied to, 

144. 
Bpecial damages in role of pleading, 

151. 
Tepetitian d^ application of role of 

remoteneflB, 171. 
its relation to fraud, 260. 
where indictable offence imputed, 

305. 

must be scandalous, 305. 

imprisonment not necessarily scan- 
dalous, 306. 
where contagious disorder imputed, 
306. 

must be then present, 306. 
where imputation is as to oonduot in 
business or profession, 306. 

natural tendency to occasion loss, 
307. 

charge of immorality insufficient, 

307. 
reference to business may be in- 
ferred, 307. 
words tending to disherison, 308. 

need not have occurred, 308. 
damage, 308. , 
imputations of unchastity, 309. 
application of rule as to temporal 

damage, 309, 310. 
application of rule as to remoteness, 

309. 
result must not be due to idiosyn- 
crasy, 309. 
whether technical special damage 
must be proved, 310. 
words to be construed naturally, 

311. 
words which affect property, 312. 
liability for repetition, 312. 
moral duty to repeat, 312. 
Justification: see Defamation, Jus- 
tification, 
attempts to combine slander and 
slanderof title, 377. 
Hlander of Title: 
its relation to fraud, 260. 
action for, 375. 
no presumption of damage, 376. 
for hindering sale of land, 3 76. 
attempts to get out of the rule, 
377- 



Slanderof Title: (continued.) 
analogy between this and violation 

of contractual rights, 377. 
applies to sale of realty and person- 
alty, 378. 
comparison by rival traders not 

within rule, 378. 
malice in fact, 3 76. 
same rule as in slander, 379. 
threat of legal proceedings, 380. 
privilege in consequence of duty to 

speak, 380. 
old form of the action has disap- 
peared, 381. 
Smells : eee Nnisanoe. 
Solicitor: 
wrongful detention of deeds for client 

by. 74. 

Son assault demesne : eee Bat- 
tery, — Justification. 

Special Damage : see Damage. 
must be proved in certain contract 
actions by executor, 23. 

Special Damages, 124: see Da- 



Statute: 
rights in rem created by, 5- 
rights in personam created by, 6. 
accumulations authorized by, 120: 

see AoouMULATiONa 
act prohibited by, nominal damages 

for, J 41. 
rights under local and personal, 180. 
rights under public general, 181. 
purview of, to be considered in ascer- 
taining the duty, 195. 
Statutes : 
BaUot Act, 1872 : 
action against presiding officer, 
188. 
Cabmen : 
6 & 7 Vict. c. 86, s. 28. 
furious driving of hackney car- 
riages, 198. 
6 & 7 Vict. c. 83, s. 8. 
indorsement of licenses, 1 79. 
Common Law Procedure Act, 1852 : 

rule of costs under, 9. 
Contagious Diseases (Animals) Act, 
1869: 
action for breach of regulations 
under, 195. 
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Statutes: (continued.) 
Copyright Acts : 
8 Geo. n. 0. 13 ; 17 Geo. m. c. 57. 

penalties under, 196. 
8 & 4 WilL IV. c. 15. 
penalties for infringement of 
dramatic iiglit8>^i97. 
Drainage Act : 
B. 217, damages in actions against 
Commissioners, 185. 
Employers' lialiUity Act, 1880 
(43 & 44 Vict a 42): 
aoddents to servants on master's 
premises, 344. 
Executors : 
4 Bdw. m. 0. 7. 
actions by, 19. 
25 Edw. lU. St 5, c. 5. 

actions by executors of, 19. 
8 & 4 WiU. IV. c 42. 
actions by, for injuries to realty, 
20. 
Factors Acts : 

pledges by agents within, 353. 
Forest of Dean Act : 

action for breach of, 193. 
Judicature Act : 
Order xi., rule 1 (c) [1888]. 
service out of the jurisdiction in 
action for tort, 1 7. 
Leases (13 Eli2.c 20): 
trespass by possessor under void 
lease, 339. 
Limitation, statute of (21 Jac 1, c. 16), 
s. 3, 39. 
s. 7, 30. 
Lord Campbell's Act (9 & 10 Vict, 
c. 93) : 
general rule under, 30. 
Lord Tenterden's Act (9 Gteo. IV. 
c. 14), s. 6 : 
obtaining credit for others, 365. 
Lottery Act (33 Geo. lU. c. 62) : 

action againut managers, 188. 
Machinery: 

7 A 8 Vict, c 15. 

fencing, 193. 
Merchant Shipping Acto, 1844, 1854, 

1867: 
duties on owners under, 194. 
seaman's certificate of discharge, 

197- 



Statutes: (eontintud.) 
MetropoUtan Police Act (2 ft 3 Yict. 
c. 47),s.64: 
arrest by constable, 301. 
Newspaper Libel and BegiatiatioD 
Act, 1881 : 
privilege of reports of public meei- 

ing8,3i7» 
Partners: 

4 Annec. 16, s. 27. 
sharing profits by, 355. 

Patent Act, 1883(46 a;47 Viot. a 87), 
SS.58, 59: 
penalties under, 197. 
Postal Act (9 Anne, a lOX ■- 40 : 

action for penalty under, 191. 
PnbUc Health Act (11 ft 12 Vict. 
o.63XaB. 19and33: 
penalty against member of local 
board, 199. 
Railway Glauses Act, 1845, a. 68 : 

railway fences, 183. 
BaUway and Oanal Traffic Act» 1854, 
ss. 2, 3 and 6 : 
breaches of, 198. 
Railways : 
2 ft 8 Viot 0. 45; 5 ft 6 Viot e. 58, 

8.9. 

level crossing over, 191. 
regulation of (1868). 
passengers' communication cords, 
183. 
Spring Guns : 
7 ft 8 Geo. IV. c. 18. 
setting, 334. 
Towns Improvement Act, 1847, s. 49 : 

neglect to repair highway, 190^ 
Trespass: 

5 Bich. II., St. I, c. 8. 

by lawful owner to recover poa- 
session of land, 395, 340. 
Waterworks Glauses Act, 1847 : 
action for breach of duties under, 
300. 
Westminster, Statute of, c. 24 : 

actions under, 1 78. 
WiUs, Statute of (32 Hen. Vin. c 1) : 
action by devisee under, 1 79. 
Statutory contract : 
its position in outline of rights and 

duties, 6. 
breach of, 180. 
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Statutory duties, Breaoh of: 

existence of duties depends on accu- 
rate interpietation of statute, 177. 
where no penaUy provided, 1 78. 
general principle of action under 
statute creating right, 1 78. 
damage need not be proved, 179. 
fights in rem, 179. 
rights under charter, 1 79. 
vested in a large class, 180. 
rights inpermnam, 180. 
statutory contracts, 180. 
third party may acquire rights 
under, 18 r. 
lights oonfwred by public general 
statutes, nature of, 181. 
railway cases, iBiisee Bailwat. 
public duties, 184. 
common law rules as to special 
injury apply, 185. 
examples, 185. 
injunctions to compel perform- 
ance of^ 186. 
where performance impossible, 

186. 
violation by act of Gk)d, 186. 
person who performs it, where 
there is a refusal, may sue for 
expenses, 187. 
remedy for breach by indictment, 

187. 
breach by public officers, 187. 
distinction between judicial 
and ministerial officers, 187. 
nature of duty to be. derived 
from statute, 188. 
where Orown or eommon in/ormer^s 
penaUy ieprovidedy 189. 
general principles, 189. 
breach of duty sometimes made a 

misdemeanor, 190. 
public duty, 190. 
person specially injured may sue, 
190. 
Grown penalty a cumulative 
remedy, 191, 199. 
stands in lieu of indictment, 193. 
private duty, 192. 
e.^. mill-fencing cases, i93> 
is twofold : to the State, and to 
owner of right, 291. 



Statutory duties. Breach of: 
(fiontinved.) 
breach per m punished with 

penalty, 193. 
remedy for enforcing rules given 
by statute to be adopted, 193. 
purview of statute must be en- 
quired into, 195. 
where pentUty to party aggrieved 
is provided, aUme or eoupiled 
with Crown or common informer'e 
penaUy, 196. 
penalty is in lieu of action, 196. 
rights in rem, 196. 
relative duties, 197. 
public duties, 198. 
General summary, 199. 
^eet of deeieion in Atkinson's case, 
200. 
facts of the case, 200. 
grounds of decision in 0. A., 201. 
general consideration of case, 203. 
effect of the case on general sum- 
mary, 204. 
Statutory rights. Violation ot 
Stolen goods : 

trespass to recover, 333. 
Sub-oontractors : 
ordinary rules as to contractors apply, 
88. 
Subpoena : 

action for disobeying, damages in, 142. 
Subsidence : eee Iiand. 
Substantial Damages: tee Da- 
mages. 
Superior Court : 

rule of costs in, as to torts, 8. 
Surveyor : 
of highways, action against, 190. 

T. 
Telegram: 
liability of company for errors in, 

331. H3. 

Temporal Damage, 144: see Da- 
mage. 

Tenant: see Landlord and Te- 
nant. 

Threat: 
ability to cany out, must be present 
in assault, 291. 
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Threat: (eontinued,) 
of legal prooeedingB, in (dander of 
titie, 580. 
Time : me Iitmltation. Statutes oH 

for limiting gnits in tort, 39. 
Title: me Blander of Title. 
Tort: 
rule when it if also a crime, 3. 
difference between torts and crimes 

as to remission of punishment, 3. 
definitions of, in outline of rights and 

duties, 5. 
its relation to ^iMui-oontraots, 6. 
definition of, 7. 

distinctipn between, and breaches of 
contract, 7. 
pmotioal reason for maintaining, 7. 
as to the effect of death, it. 
committed abroad, jurisdiction of 
Engliah courts over, 15. 
rules as to, 15, 16. 
tortious act to be distinguished from 

the evidence of it, 18. 
effect of death on, 19. 
where deceased is partly injured, 

31. 

where deceased is tortfeasor, 35. 
effect of accord and satisfaction, 34. 
effect of statutes of limitation, 39. 

effect of waiyer, 34. 

effect of bankruptcy, 37. 
of tortfeasor, 3 7. 
of party injured, 38. 

effect of marriage, 39. 
of tortfeasor, 39. 
of party injured, 39. 

of servant or agent, liability of master 
or principal for : sm Maotbb and 
Servant, Pbikoipal Aim Aoiint. 

liability for work which is itself tor- 
tious, 91. 

of contractors themselves, liability 
for, 96. 

malicious, 374. 
Tortfeasore : nee the special heads. 

resident abroad, jurisdiction of Eng- 
lish Courts over, 15. 

death of: nee Death. 

general rules as to, 41. 

infants, 43. 

married women, 4^. 

corporations, 45 • 



Tortfoaaars: {wniiimed.y 

joint, 47; 

eoDspiraey, 51* 
principal and agents 5 3. 
master and servant, 53. 
agents or servants, 74. 
principals and coatzaotora^ 

78, 89. 
landlord and tenant, 84. 
sub-contractors, 88. 
principals and contrsdars, 96. 
owners of animals, 97. 
owners of dangerous things. 107. 
lunatics, 3x5. 
drunkards, 316. 
persons during fits, 316. 
Trade: 
malicious interference with, 52. 
person employed in ooune of, not 
liable for tort he is employed to 
commit, 77. 
Trap: 
or unprotected opening, general mle 

as to, 338. 
licensee to be warned against, if 

known, 337. 
duty as to, towards people invited, 
3 39. 
Trespass: 
limitati<m action for, 39. 
definition of joint trespassen, 48. 

liability of, 49. 
by animiUs, 97 : see Andcals. 
by dogs, 99 : me Doos. 
by inanimate objects, 107 : me Dak- 

OEBons Thinos. 
by fishing, 141, 143. 
presumption of damage in, 143. 
in action for nuisance no defence 
that defendant must trespass to 
remove, 148. 
with malice, vindictive damagos for« 

149. 
plaintiff a trespasser, mle of remote- 
ness when, 170, 173. 
defendant liable for hidden miscluef 
without warning, 173, 334. 
but not if accident lumpen with- 
out design on his part, 334. 
test of design to injure, 334. 
where excavation near highway 
causes damage no action, 235. 
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Trespass: (eotUinued.) 
to realty, 
what amounts to, 329. 
how it may be committed, 330. 
nnifianoea, 330. 
fonns of, 330. 
justification of, 331. 
necessity, 331. 

impassable ways, 331. 
to rescue owner's property, when, 

by legal authority, 331. 
to recover trespasser's property, 
when, 333. 
stolen goods, 333. 
by bailor not justified, 334. 
by purchaser of goods, when, 334. 
leave and license, 334. 
revocation of, 334. 
definition of, 335. 
general rule as to, 336. 
distinction between Uoense and 
grant, 336. 
contract immaterial, 336. 
to restore goods improperly on 

trespasser's land, 336. 
abatement of nuisance, 337. 
demolition of houses, 337. 
continuance of trespass not Justi- 
fied by judgment for initial 
trespass, 338. 
ah initiOf 3 38. 
rolation back of title on recovery of 

property, 339. 
who may bring action, 339. 
entry by true owner, 340. 
rights {between confiicting tres- 
passers, 340. 
to the reversion, 340. 
between co-tenants, 341. 
licensees, 341. 
topenonaUy, 341. 
distinguished from conversion, 341. 
Trespasser : 
ejectment of, 195. 

must be moUiter, 295. 
forcible entry a crime, 395, 340. 
Trover: 
action of, for oonvertion, survives to 

executor, 34. 
action of, for conversion, does not 
survive against executor, 35. 



Trover: (eontinued.) 
limitation in action of, 39. 
by agent for principal, 74. 
against carrier, when it will not lie, 

77. 
action of, for conversion, 343. 

explained, 348. 
Truth: 
duty to speak, when, 355. 
belief in, whether essential, 361. 
warranty of, whether implied, 361. 
a justification in defamation, 315. 

must be fully proved, 316. 

U. 

ITnohastity : 
imputations of, 309: tee Blakdeb. 
result must not be due to husband's 
idiosyncrasy, 309. 

V. 

Vapoiirs : tee Nuisanoe. 
Vindiotive Damages, 124: aee 

Damages. 
Vis migor : 
owner of land not liable when natural 
condition changed by, 113. 
Visitor: 

duty towards, 339. 
Voluntary iz^uries : 

liability for, 354. 
Volunteer : 
rights of trespassers examined, 333. 
accidents which happen without de- 
sign on defendant's part, 334. 
accidents which happen with design, 
334. 
where notice of danger given, 335. 
excavations near highways, 335. 
Vote: 
right to, action for interfering with, 

1461 189. 
Athby V. White considered, 157. 

W. 

Wages: 

liability of master tested by payment 
of, 81. 
Waiver of Torts : 
test from rule of, for actions against 
executor, 37, 36. 
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Waiver of Torts : (Am^fiiied.) 
applies only to oaaea of implied oon- 
traots, 34. 
example of case of seduction, 35. 
true limit of the role ss to, 36. 
effect of, in bankraptoy, 37. 
Warrant : see Arrest. 

Warranty: 

statement amounts to, when so in- 
tended, 366. 
Waste: 

when action for lies against executor, 
16. 
Water: 

aoonmulation of, liability for escape 
o( 109, no. 

damage resulting firom natural flow 
tlit 112. 

rights as to underground, 117. 

no cause of action for detaining 
natural flow, i3o. 

statutory accumulations of, 1 3i. 

pollution of, damages in action for, 

"7. 
presumption of damsge in« 133, 

134, 136. 

claim to calm flow of, examined, 133. 

general rights to, 134. 

abstraction* of, where right belongs 
only to a section of the commu- 
nity, 158. 



master for. 



Water: (ooatentfed.) 
duties to supply under Waterwotia 

Act, breach of, 20a 
rights of riparian ownartf to, 173. 

water right cannot be severed, 

373. 
rights among themselTes, 374. 

remedy for damage to grantee of 

water right, 3 74. 

Wells: 

rights of neighbouring w^ 

"7. 
Wife: see Harried Woman. 
WilAilAots: 
of servant, liabib'ty of 

general rule, 56. 
fraud is always wilful, 65. 
rule as to agent's frauds is the 
same as rule as to 
wilful acts, 69. 
general rule as to, 70. 
Witness : tee Subposna. 
privilege of, in defiunation, 317. 



Y. 

Yew: 
clippings of, injuries to cattle from 

eating, 114. 
example of remoteness of damage^ 
166. 
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